August 27, 2014

MEMORANDUM TO: Mark A. Satorius
Executive Director for Operations

FROM: Annette L. Vietti-Cook, Secretary  /RA/

SUBJECT: STAFF REQUIREMENTS — SECY-14-0006 — TRIBAL
CONSULTATION POLICY STATEMENT AND PROTOCOL

The Commission has approved the publication of Enclosure 1 of SECY -14-0006, "Draft Federal
Register Notice- Tribal Statement of Policy on Tribal Consultation and Coordination," in the
Federal Register for a 120 day public comment period, subject to the comments and changes
below.

The staff should review the outreach methods utilized prior to and during the previous public
comment period and build upon those lessons learned to enhance outreach at the outset of the
public comment period for the proposed Tribal Policy Statement to ensure the interested tribes
have the opportunity to comment.

The staff should revise the Tribal Protocol Manual as indicated in the attached redline/strikeout
version and seek further comments from members of the public and interested Tribal
governments. As the Tribal Protocol Manual codifies principally staff working processes, it
should be provided to the Commission for information only and should be subject to
modification, update, and public comment opportunity, as the staff sees necessary, on a going
forward basis.

The staff should comply with the Commission's previous direction and submit an implementation
plan for Commission’s review and approval no later than the end of calendar year 2014. The
implementation plan should include improvements consistent with the intent of the SRM to
advance communication between the agency and tribal governments, allow focused, consistent
and enhanced consultation activities with the tribes, and reflect resources needed to implement
such a policy through FY16. Future versions of this plan should benefit from the substantive
effort to seek comments from Tribal governments, and reflect those public comments that were
incorporated into the final Policy Statement and Protocol Manual, as appropriate. The staff
should consider the following ongoing and planned activities as it develops the implementation
plan:

a) Development of an Annual Report to capture lessons learned;

b) Training of all necessary NRC staff and tribal liaisons on tribal protocol;

c) Approaches to assure consistency in communication with Tribal governments through
appropriate use of staff (potential models include the Regional State Liaison Officers);

d) Development and maintenance of a Web portal (public page) to capture upcoming tribal
meetings and planned schedules;



e) Development and support for two day training sessions on basic radiation to be offered
at community colleges on reservations for tribes. This effort should be conducted in
coordination with the Office of Small Business and Civil Rights to identify the appropriate
means of selecting host tribes and funding this initiative; and

Development of methods to conduct cultural surveys in a more efficient manner (based
on the outcome of the project launched by the Commission in the FY 2015 budget) and
methods to enhance improvements by tribal representatives in cultural surveys
performed by license applicants.

The staff should make the following changes to the Tribal Policy Statement Federal Register

notice:

a.

Page 1, “Summary” Section, line 4, revise to read: “... interactions with American
Indian and Alaska Native Tribes; ...”

Page 1, 3" and 4" line from the bottom, revise to read: “... 5 120 DAYS AFTER
PUBLICATION...”

Page 2, “For Further Information Contact” Section, line 4, delete “(FSME)”

Page 3, line 2, revise to read: “IV. Summary of Public Comments on the proposed
policy statement and NRC staff Responses to the comments.”

Page 4, line 3, delete the comma after “submission;”

Page 4, “Background” Section, line 3, delete the comma after “Tribes;”
Page 4, last line, revise to read: “... alse ean require...”

Page 5, line 2, add a comma after “rulemaking,”

Page 5, line 4, with regard to the reference to the November 2000 Executive Order -
What about the 2009 amended version by President Obama?

Page 5, line 6, revise to read: “...established the three legal principles...”
Page 5, line 7, revise to read: “Fhe EO 13175 states that “ ‘Policies that...”

Page 5, line 8, add a comma after “legislative comments,”

. Page 5, move the last sentence of the 1% full §: “The EO 13175 ... Indian Tribes.” to

after the 3" bullet

Page 5, 2" bullet, lines 2-3, revise to read: “...members and territory and supports
Tribal sovereignty and self-determination.”

Page 5, delete the 3" bullet: “Fhe-United-States——self-determination.”

Page 5, last line, revise to read: “...Budget stating that “~in exercising its regulatory
authority, this agency [NRG]...

Page 6, line 1, revise to read: “[(EO 13175)]"



aa.

bb.

CC.

dd.

ee.

Page 6, 1° full Y], line 9, revise to read: “...Accession No. ML092920384...”
Page 6, delete the last sentence of the 1% full ||: “As-a+esult—case-basis.”

Page 6" 5" line from the bottom change “Federally-recognized” to “Federally
recognized” ... make this change for all occurrences in the document

Page 6" 5" line from the bottom, delete the comma after “safety;”

Page 6, 3" line from the bottom, revise to read: “...recovery;; nuclear power plants;;
and...”
Page 6, 3" line from the bottom, revise to read: “... uranium recovery; and nuclear

power plants licensing, and ruelearwaste radioactive material transportation; and
disposal, and spent fuel storage activities”

Page 6, 2" line from the bottom, revise to read: “The NRC exercises its trust
relationship or fiduciary duty...”

Page 6, last line, revise to read: “...AEA ef1954-as-amended, and implements any
fidueiary its responsibilities...”

Page 7, line 1, revise to read: “...under implementing regulations...”

Page 7, line 3, revise to read: “...activities that have substantial direct Tribal
implications.”

Page 7, line 4, revise to read: “...Tribal governments consistent with its obligations
under law and regulation® at the earliest stage...”

! The NRC's proposed policy statement is intended only to improve the internal
management of the Commission, and is not intended to, and does not, grant,
expand, create, or diminish any rights, benefits, or trust responsibilities, substantive
or procedural, enforceable at law or in equity in any cause of action by any party
against the United States, the Commission, or any person. This Tribal Policy
Statement does not alter, amend, repeal, interpret, or modify Tribal sovereignty, any
treaty rights of any Indian Tribes, or preempt, modify, or limit the exercise of such
rights. Nothing herein shall be interpreted as amending or changing the
Commission's regulations.

Page 7, “Discussion” Section, line 5, change “mutally-agreed” to “mutually agreed”

Page 7, “Discussion” Section, line 13, revise to read: “... actions including licensing
and permitting that have substantial...”

Page 8, add the following sentence after the 1% sentence: “In several cases
discussing the trust responsibility, the Supreme Court has used language suggesting
that it entails legal duties, moral obligations, and the fulfillment of understandings and
expectations that have arisen over the entire course of the relationship between the
United States and the federally recognized tribes.”



gg9.
hh.

Ji-

kk.

mm.

nn.

00.

pp.

aq.

Page 8, line 6, with regard to the reference to Uranium Mill Tailings Radiation Control
Act of 1978 — Is the Energy Policy Act of 2005 applicable as well?

Page 8, line 7, revise to read: “...implements any-fidueiary its responsibility...”

Page 8, 6" line from the bottom, revise to read: “...prominently publicly available on
the NRC’s public Web site.”

Page 8 — 9, { starting at bottom of page 8 and continuing on page 9, delete the first
two sentences: “Since SRM ... Manual.” and “The NRC...Manual.” Add the
following text (from Page 9, 1% full {; note changes/additions in red): “On October
12, 2012 (77 FR 62269), the NRC solicited public comment on its existing Tribal
Protocol Manual and requested suggestions for the development of a proposed
Policy Statement that will establish principles to be followed by the NRC to ensure
effective government-to-government interactions with Indian Tribes and to encourage
and facilitate involvement by Indian Tribes in areas over which the Commission has
jurisdiction. The public comment period was open for 180 days; and the NRC
received six comment letters from two Tribal governments, two mining associations,
one inter-Tribal organization, and one Tribal college. The staff has developed a
proposed Tribal Policy Statement and revised the NRC Tribal Protocol Manual
considering those comments.”

Page 9, lines 3-4, revise to read: “Altheugh However, the NRC is not seeking public

comment on the Tribal Protocol Manual at this time—t-will-be-subjectto-periodic

Page 9, delete the 1% full | as it was relocated in item “cc” above. [check
reference]

Page 9, 1% full 7, lines 1-2, revise to read: “...its existing revised Tribal Protocol
Manual..”

Page 9, 2" full 1, lines 1-4 revise to read; “In 2014, Fthe NRC intends to wik
publish in-2014 the revised Tribal Protocol Manual along with the public comments
received on the prior version of that document. Once the NRC-issues Commission
approves the final Tribal Policy Statement, the NRC will make conforming changes to
the Tribal Protocol Manual, ifwarranted as appropriate, and reissue the Manual
concurrently with the final Policy Statement.

Page 9, last line, revise to read: “...Statements i from other Federal agencies...”
Page 10, “Response 1.1” line 3, revise to read: “...Statement for Commission
approval.”

Page 10, “Response 1.1” lines 5-8, revise to read: “The policy statement # also

recognizes that the-need-for general outreach may be accomplished through NRC
participation in Tribal meetings that are held by the NRC’s governmental partners
and through other fora.

Page 10, last line, revise to read: “...Tribal consultation and-coerdination efforts.”



rr. Page 11, “Response 1.2,” line 7, revise to read: “...sdeh-as including Tribal

reservations.”
ss. Page 11, “Response 1.2,” last line, revise to read: “...have substantial direct
effects...”

tt. Page 12, line 4, revise to read: “...The NRC will seek to conductoutreachto-ndian
Fribes-and consult with Indian Tribes them on agency actions...”

uu. Page 12, “Response 1.4,” lines 1-2, revise to read: “...providing feed refreshments
during gatherings or meetings may be customary in some Native American cultures.”

vv. Page 12, last line, deleted the extra space between “Indian” and “Tribes”
ww. Page 13, line 3, delete the comma after “consultations;”
xX. Page 13, lines 3-4, revise to read: “...Memoranduma of Understanding...”

yy. Page 13, line 7, revise to read: “...coordinating our Tribal consultation efforts with
other Federal partners.”

zz. Page 13 item 3, line 4, revise to read: “...examined 15 other Federal...”
aaa. Page 13, “Comment 4.1,” line 4, revise to read: “...Tribes; and noteding that..”
bbb. Page 14, line 1, revise to read: “...comment in part, ard acknowledges...”

ccc. Page 14, line 7, revise to read: “...Tribes; and defers to the Department of the
Interior...”

ddd. Page 14, “Comment 4.2,” line 4, delete the comma after “Tribe to Tribe;”

eee. Page 14, “Comment 4.2,” line 9, revise to read “ ... natural resources; but should
also include ....”

fff. Page 14, 2" [ine from the bottom, delete the comma after “non-Tribal cultures;”
ggg.Page 15, line 5, add a comma after “Policy Statement,”
hhh.Page 15, line 6, revise to read: “...seekte engage in consultation..”

iii. Page 15, 2" full v, lines 1-2 , revise to read: “The NRC recognizes that there are
may be differences in how the NRC staff and Tribes may approach...”

ji. Page 15, 2" full ], line 3, revise to read: “... reflect the potential cultural...”
kkk. Page 15, 2" full 1, line 7, revise to read: “...Manual recognizes that,...”
. Page 15, 2" full 1, line 8, revise to read: “...and notes that, ...”

mmm. Page 16, line 3, revise to read: “...respects the Tribal...”



nnn.Page 16, line 6, revise to read: “... closely with the Tribes, ...”

000.Page 16, 7" line from the bottom, revise to read: “...interactions with American
Indian and Alaska Native Tribes; and...”

ppp.Page 16, 5" line from the bottom, revise to read: “...agency-wide guidelines
principles that to achieve...”

gqqg.Page 16, 2nd line from the bottom, revise to read: “...consistent with-er and
adhere...”

rrr. Page 17, Iltem 1, line 1, revise to read: “...Relationship and Will Seek-te Uphold its
Trust Relationship with Indian Tribes.”

sss. Page 17, Item 1, line 6, revise to read:
rights, and strive-te meet...”

‘...sovereignty, seekte will honor Tribal

ttt. Page 18, Item 3, line 1, revise to read: “The NRC Will Seekte Conduct Outreach to
Indian Tribes”

uuu.Page 18, Item 3, line 4, revise to read: “...will seekte participate...”

vvv. Page 18, Item 4, line 1, revise to read: “...NRC Will Seek-te Engage...”

www. Page 18, Item 4, line 2, revise to read: “...NRC will seek-te provide...”

xxX. Page 18, 4th line from the bottom, revise to read: “...NRC will seek-te establish...”

yyy. Page 18, 3rd line from the bottom, revise to read: “...permissible stage, as
appropriate.”

zzz. Page 18, 2nd line from the bottom, revise to read: “...process; and developing and
maintaining effective...”

aaaa. Page 19, line 2, revise to read: “...appropriate rank of NRC representatives and
level of interaction...”

bbbb. Page 19, Item 5, line 1, revise to read: “...NRC Will Seek-te Coordinate...”
cccc. Page 19, Item 5, line 2, revise to read: “...NRC will seek-te perform...”
dddd. Page 19, ltem 6, line 1, revise to read: “...NRC Will Seekte Encourage...”

eeee. Page 19, Item “6.”, lines 3-4, revise to read: “The NRC will outreach to States to
identify the appropriate State-recognized Tribes to invite to encourages-State

recognized-TFribes to participate...”

ffff. Page 19, ltem “6.”, line 3, revise to read: “The NRC will encourages...”

gggg. Page 19, last full sentence, revise to read: “...NRC’s official-point-of contactfor
Fribalgovernments-and-the designated official...”



hhhh. Page 19, 2" text line from the bottom, revise to read: “...official shall assure
ensure that...”

iiii. Page 19, footnote 2, revise last sentence to read: “...Commission’s designated

official for Tribal consultations primarypeintofcontactforindianTribes.”

jiii- Page 20, line 3, add the following new sentence to end of this {[: “The designated
official shall have the authority to delegate tasks to NRC Tribal liaisons as he/she
deems fit.”

kkkk. Page 20, line 4, revise to read: “...staff who that-have functional...”

llll. Page 20, lines 6-8, revise to read: “...consultation by serving as the agency’s
primary points of contact for enrceuraging Indian Tribes, te coordinatinge with the
appropriate office or personnel regarding programmatic inquiries, and will faciltatinge
the appropriate level of communication ....”

mmmm. Page 20, last line regarding OMB control number; staff should clarify if this
action needs an OMB number to solicit comments or if the opening statement should
note that comments are voluntary.

Attachment: Changes to the Tribal Protocol Manual

CC:

Chairman Macfarlane

Commissioner Svinicki

Commissioner Magwood

Commissioner Ostendorff

OGC

CFO

OCA

OPA

Office Directors, Regions, ACRS, ASLBP (via E-Mail)
PDR
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