e %‘:'. UNITED STATES
" ; NUCLEAR REGULATORY COMMISSION
/ $ WASHINGTON D C 20866
o LY 8 October 30, 1992

Mr. J. W. Luna, Commissioner

Department of Environment and Conservation
L and C Tower, 215t Floor

Nashville, TN 37243-0435

Dear Mr. Luna:

ihis will acknowledge your letter dated August 11, 1992, and also confirms the
discussion batween Mr. Woodruff from our Region 11 Office and Mr. Mobley on
September 3, 1992, vollowing our receipt of your letter dated August 11,
1992, we scheduled a follow-up review of your Radiation Control Program with
Mr. Moblev for August 31 and September 3, 1992. The discussion with

Mr. Mobley or September 3, 1992 in Nashvilla was to discuss the results of our
follow-up review.

As a result of our follow-up review und the routine exchange of information
between the Nuclear Regulatory Commission (NRC) and the Tennessee Division of
Radi0logical Health (DRH), we still are unable to find that the Tennessee
program for regulating agreement materials is adequate to protect the public
health or that it is compatible with the regulatory programs of the NRC. An
explanation of our policies and practices for reviewing Agreement State
programs 1s inciuded as Enclosure 1. Our conclusion is based upon significant
problems that remain in two Cate%ory I indicators as discussed below and in
Enclosure 2 which is a summary of the review findings discussed with

Mr. Mebley during our exit meeting on September 3, 1992. As was noted at the
time, specific responses to the above findings and the Enclosure 2 comments
and recommendations are requested.

The status and compatibility of regulations is a significant Category I
indicator. The DRH has made considerable progress in adopting regulations
since our 1991 review; however, regulations equivalent to those in 10 CFR
Part 39, "Licenses and Safety Requirements for ¥»11 Logging," have not been
adopted and remain the primary obstacle in resciv . ng this issue. We
understand that you have approved the revised rule and that action on the
regulation is currently in the State's Office of Attorney General. The status
of the regulations which need to be adopted for compatibility are further
discussed in Enclosure 2, comment number 1.
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The status of the ins,  .ion program is also a si?nificant Category 1
indicator (hat affects both adequacy and compatibility of the Tennessee
program. w2 were pleased to learn that DRH has revised the State's priority
system, and that an inspection plan has been developed and implemented.
Movever, additional operating experience is needed under this revised
inspection plan before a determination can be made regarding the Indicator.
This indicator is discussad further under Enclosure 2, comment number 2.

We wer  very pleased with your efforts to recruit and hire additional staff as
authorized by your legislature. This action appears to fully satisfy the
comment and recommendation made in regard to this Staffing Level Indicator.
However, we are concerned that this fine effort will be negated if the
personne) package 1s not approved for the reclassification and sasary
adjustment of the DRH technical staff. We understand that the DRH staff have
been informed that their reclassification can be expected by January of 1993.
We would Tike to have the status on the package and the projected completion
date

We also discussed the new employee training that will be needed before the
inspection plan can be fully implemented. Mr. Mobley related that he had
proposed a plan for contracting a basic "Health Physics" course to be
conoucted by Oak Ridge Institute for Science and Education. We support this
action, and after your staff has received the basic health physics training,
we are prepared to offer additional specialized training at our training
courses to the extent possible. This would include a special ranvse on
“Inspection Frocedures" that could be provided during the first calendar
quarter of 1993 We further propose to conduct this national course in
6enneh&ee, thereby, facilitating attendance of the largest possible number of
RH staff,

Our letter of March §, 1992 did not contain the “"sixth" comment that was
addressed during our exit meeting following the review in December o/ 1991,
We apulogize for any misunderstanding, and we have addressed this i1ssue under
Enclosure 2 Section, "Other Comment and R.comme:dation."

In accordance with NRC practice, a copy of this letter and the enclosures are
provided for placement in the State Public Document Room or otherwise to be
made available for public examination.
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Application of “Guidelines for NRC Review
of Agreement State Radiation Control Programs®

The "Guidelines for NRC Review of Agreement State Radiation Control Programs,"
were published in the Federal on May 28, 1992, as an NRC Policy
Statement. The Guidelines provide 30 indicators for evaluating Agreement
State program areas. Guidance as to their relative importance to an Agreement
State program is provided by categorizing the indicators into two categories.

Category 1 indicators address program functions which directly relate to the
State’s ability to protect the public health and safety. If significant
problems exist in several Category | indicator areas, then the need for
improvements may be critical.

Category I indicators address program functions which provide essential
technical and administrative support for the primary program functions. Good
performance in meeting the guidelines for these indicators is essential in
order to avoid the development of problems in one or more of the principal
program areas, 1.e., those that fall under Category I indicators. Category 11
indicators frequently can be used to 1dentify underlying problems that are
causing, or contributing to, difficulties in Category | indicators.

it is the NRC's intention to use these categories in the following manner. In
reporting findings to State management, the NRC wil)l indicate the category of
each comment made. If no significant Category | comments are provided, this
will indicate that the program is adequate to protect the public health and
safety and is compatible with the NRC's program. If one or more significant
Category | comments are provided, the State will be notified that the program
deficiencies may seriously affect the State's ability to protect the public
health and safety and that the need of improvement .n particular program areas
is critical. If, following receipt and evaluation, the State's response
appears satisfactory in addressing the significant Category | comments, the
staff may offer findings of adequacy and compatibility as appropriate or defer
such offering until the State's actions are examined and their effectiveness
confirmed in a subsequent review. If additional information is needed to
evaluate the State’s actions, the staff may request the information through
follow-up correspondence or perform a follow-up or special, limited review.
NRC staff may hold a special meeting with appropriate State representatives.
No significant items will be left unresolved over a prolonged period. The
Commission wil® be informed of the results of the reviews of the individual
Agreement State programs and copies of the review correspondence to the States
will be placed in the NRC Public Document Room. If the State program does not
improve or 1f additional significant Category I deficiencies have developed, a
staff finding that the program is not adequate will be considered and the NRC
may institute proceedings to suspend or revoke all or part of the Agreement in
accordance with Section 274j of the Act, as amended.

ENCLOSURE 1

_—

S T ——

T AP p—



T T U [T R— R e ————— R R R R R R IR R R R R R RTI R EE——

FOLLOW-UP REVIEW OF THE
TERGESSEF RADIATION CONTROL PROGRAM

This report contains the reviewer's follow-up assessments of each Program
Indicater Comment that was developed following our 1991 review. The original
comments and recommendations from the 1991 review are repeated below and are
followed by a current . .tus report with a revised recommendation. The
original comments were provided to the State in a letter to Commissioner

J. W. Luna dated March 6, 1992. Commissioner Luna provided a response dated
April 6, 1992, and NRC acknowiedged his response on June 12, 1992. A second
response to our comments was provided by Commissioner Luna dated Augus. 11,
1982. Based upon the responses from the State, the reviewer scheduled a
follow-up review with Mr, Mobley.

This follow-up review was conducted in Nashville, Tennessee on August 3] and
September 3, 1992. The State officials were involved in other State and
Federal meetings during this period; therefore, the Radiation Control Program
(RCP) key staff members were interviewed as follows:

RCP Staff Person Interview date
Mary Helen Short, Administrative Assistant Director August 3], 1992
L. Eddie Nanney, Manager, Inspection & Enforcement August 31, 1992
Johnny C. Graves, Mznager, Licensing & Registration Auvgust 31, 1892
Charles P. West, Assistant Director September 3, 1992
Michael K. Mobley, Director September 3. 1992
CONCLUSTON;

A statement of adequacy and compatibility was postponed following our 1991
program review. Our comments and recommendations consisted of two significant
Category I comments, and three Category Il comcents. The RCP program has made
considerable progress on the 1991 comments; however, only one comment
(Staffing Level) could be closed out during the review. The remaining
tomments are all in various stages of resolution and will be discussed below.
As the result of this review, the staff was unable to offer a finding of
adequacy or compatibility.

FOLLOW-UP ASSESSMENTS TO THE 1991 COMMENTS AND RECOMMENDATIONS

1. The Status and Compatibility of Regulations is a Category I Indicator.
We consider the following comment to be significant,
COMMENT

For those regulations adopted by NRC which are deemed to be a matter of
strict compatibility, the State regulations should be amended to conform
as soon as practicable but normally no later than three years.

Normally, this time interval begins when the rule becomes effective.
Several sections of 10 CFR Part 39 are subject to this policy.

ENCLOSURE 2



Enclosure 2 2

G "Kequirements for Well Logging." 10 CFR Part 39 (52 FR 8225) were

The DKM has moved tc adopt compatible rules, but the rules have not
become effective. "Well Logging Safety Requirements," compatible with
10 CFR Part 39, were adopted by the Division of Radinlogical Health [
(DRH) as rule 1200-2-12, ano were scheduled to become effective on
September 28, 1991. However, just prior to the effective date, a public
hearing was requested under t'e State Administrative Prozedures Act.

The hearing was held and comments received by the DRH are being
considered. The DRH projects that this rule will become effective
during the first quarter of 1892,

The State will additionally need to adopt the following regulations by
the dates shown in arder to maintain compatibility:

"Emergency Preparedness for Fuel Cycle and Dther Radioactive i
Miterial Licensees" (10 CFR Parts 30, 40, and 70); April 7, 1993,

State rules have been drafted, and a public hearing was held on

January 30, 1992.

"Standards for Protection Against Radiation" (10 CFR Part 20);
January 1, 1994, Compatible rules are being drafted by the DRH
and Lhere are tentative plans for a hearing on them during the
summer of 1992.

"Safety Requirements for Radiographic Equipment" (10 CFR Part 34);
Jaruary 10, 1994, State rules are under development by the DRH,

RECOMMENOAT ] ON

[t 15 recommended that the DRH continue working to adopt the regulations
that are necded for compatibility as soon as possible. We also reguest
that the State notify our Regton 11 Cffice when the various rules become
effective

fuarrent Status

Progress was made by the State in updating their regulations; however,
some of the rules that were drafted have not been adopted. The status
of those rules that were reeded for compatibility are as follows:

needed by July 14, 1990, ORH related that this preposed rule was
signed by the Commissioner on May 13, 1992 and the rules are |
currently under consideration by the Tennessee Office of Attorney -
General. Tennessee does not currently have any well logging type

Ticensees, however, this regulation is nacessary for licensees

operating in Tennessee under reciprocity, and failure to adopt

this rule 1s the major obstacle in providing a positive finding

for thas Indicator.



Enclosure 2

"Decommissioning,” 10 CFR Parts 30, 40, and 70 amendments

(53 FR 24018) were needad by July 27, 1991. 7. State adopted
decommissioning provisions in 1982, prior to NRC's rule that
became effective on July 27, 1988. As a result of audditional
State Legislative actions, the Program revised their
decommissioning rule again on December §, 1987 to be more in line
with the financia) assurance requirements of the hazardous waste
program of the  vironmental Protection Agency (EPA), which allows
for “self-insurance." In 1950, the NRC reviewed the Tennessee
decommissioning rule for compatibility and expressed concerns to
the State on the Stute’s recognition of “"self-insurance" and
"corpurate guarantees" by comparies that are able to satisfy
certain financial tests. The Program responded to the NRC
concerns in a letter from the Assistant Director dated March 1,
1991, and requested additional consideration be given to the
content of the Tennessee regulaticns. The OSP staff has this rule
under consideration and at this time the issue does not appear to
be a matter of comprtibility.

“kEivergency Planning Rule," 10 CFR Parts 30, 40, and 70 amendments
(54 FR 14051) are needed by April 7, 1993, The State adopted
these regulations ' *he regulations became effective on May 15,
1992. This item is ¢, 1sed.

"Safety Requirements for Industrial Radiographic Equipment,* 10
CFR Part 34 amendment (55 fR B43) is needed by January 10, 1994.
The requlations have been drafted and a public heariny was
scheduled for September 16, 1992. The State projects that this
role will become effective 1n January of 1993. The proposed rule
has been sent to OSP for a compatibility review.

“Standards for Protection Against Radiation," 10 CFR Part 20
amendrent (56 FR 61357) is needed by January 1, 1994. The State
has drafted and distributed copies of this revision. A public
hearing on this rule was held on August 17, 18 and 21, 1992. The
revised rule has also been sent to OSP for a compatibility
determination. The State projects that this rule will become
effective in ~ nuary of 1992.

follow-up Recomnendation

We recommend that the State continue their efforts %o update the
regulations that are needed for compatibility, and to notify the NRC
Region 11 Office when the rules become effective.

X The Status of the Inspection Program is a Category | indicator. We
consider the following comment to be significant.
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Enclosure 2 4

COMMENT

Data provided by the DRH shows that the program has 130 licenses that
are overdue for inspection, Of these, 15 are priority | licenses that
are overdue by more than 50 percent of their normal inspection

intervals. They range from 12 to 38 months overdue. The DRM also has
24 priority 1V licenses that are overdue for their initial inspection,

The DRH has a plan for inspection of certain “priority classes" of
licenses and X-ray facilities as staff resources become avail:Sle. This
plan calls for the integration uf the X-ray inspections into the
inspection schedule for material licenses. The first “priority class®
includes all of the material licenses that are inspected on a six month
fregiency. The second "priority class" includes essentially a*1 of the
medical X-ray facilities. The third "priority class" includes all of
the materials licenses with inspection intervals of one to three years
that are overdue by more than 50% of their inspection interval. The
remaining priority I through 111 materials licenses that are overdue,
and priority IV and V materials licenses that are overdue by more than
50% of their inspection interval comprise "priority class” four. The
fifth "pricrity class" includes veterinary X-ray facilities and the
remaining priority IV and V material licenses that are overdue. The
sixth "priority class" includes all priority VII material licenses.

It was noted that the area office supervisors are the only persons that
are fully trained to perform material 1icense inspections. When
combined with other supervisory dutius, major X-ray facility
inspections, and training new personnel, the lack of qualified
inspectors red. s the effectiveness of the above inspection plan. In
some instances, the area offices inspection schedules have not
progressed beyond the second "priority class" facilities, which allows
the overdue materials licenses to become more overdue.

RECOMMENDAT JON

It is recommended that the DRH reevaluate the inspection plan and assign
the material licenses in priorities I through I11 that are overdue by
more than 50% of their inspection frequencies, and the material licenses
that have never been inspected, to a higher "priority class."

CURRENT STATUS

The Program has continued their inspections of the major facilities
assigned to the "first priority class" of inspections, the facilities
having the greatest potential for health and safety problems. However,
as predicted in the above comment, the overall numbers of overdue
inspections continued to increase. The Program had 233 overdue
inspections at the end of March 1992. As additional personne)l were
hired and qualified to perform materials inspections, greater emphasis
was placed upon the insy. .tion of overdue facilities. The Program now
has thirteen persons that are qualified to perform material inspections.
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Enclosure 2 3

BLCOMMENDAT ION

We recommend that the State expedite to the maximum extent ~racticabie
the reclassificstion of the DRM technical stafy positions, and to
upgrade the sz aries accordingly.

CURKEN] STATUS

The Program Director and his managers could not provide written
documentetion concerning the status of the personnel package that
addresses the reclassification of the DRH staff. Howrver, our
discussions revealed that new job descrintions were s.'mitted to the
Personnel Department during the months 21 May and June, and that
position audits have been conducted in three of the area offices. We
also understanc ¢hat all Environmental Specialist positions are being

reevaluated, and that personnel action to reclassify the staff tn ‘ealth
Physicist positions could be expected by the first of the year.

FOLLOW-UP RECOMMENL.. JON

We again recommend that the State expedite to the maximum extent
practicable tha reclassification of the DRH technical staff positions,
and to upyracs the salaries accordingly,

4. Staffing Level is a Category 11 Indicator.

COMMENT

An analysis of the current organirational chart and the reviewer's ,
discussions with program managers, revealed that the State Personnel :
Office has established 16 new positiors for the program. The 1
organizational chart also shows 8 vacant positions. Durina the review,

the program received authorization to fi11 9 of the positi a:,

RELOMMENDAT [ON

It is recommended that the Stat continue their efforts to recruit and
fill the vacant positions,

CURRENT STATUS

The State has centinued their efforts to recruit and fil11 the vecant
positions. Since the last review, the progrim has filled the vacant
positions with the hiring of 12 new technical persons, «-d § new
administrative persons. The current staffing level is a total of 59
positions (33 technical positions), with 19.9 FTEs allocated to the
Radicactive Materials Program. In acdition, the Sta'e legisiature has
authorized 18 more new positions for the program, and efforts ar’
underway to fill the positions. The Program Director has stated that he
intends to address all of the Radiation Control Program needs. Th2

| current staffing level meets ou policy guidance relative to this
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Indicator.

5. Administrative Procedures is a Category 11 Indicator.
COMMENT

The DRH should establish written interna) procedures *© ¢ ficient

to assure that the staff performs its duties as required, and to provide
& high degree of uniformity and contiauity in requlatory practices.
Since the last review, the DRH has revised several administrative
procedures, including procedures { r handling “Incidents” and "Abnorma)
Occurrences,” and for responding to *Complaints and Allegations.*
However, these procedures do not provide full details on how the
“incidents,” “allegations " and “complaints® are to be tracked and
managed. During the review of the incident files, the program staff had
difficulty in locating the 1991 incident files that were being
mairtained by the Assistant Director (the Assistant Director was out of
the office). The reviewer was unable to determire the conyleteness of
the files, and the status (open or closed) of the "incidents” and
"s'legations” that were received or documented during 1991,

In addition, NRC requests4 by letter dated December 10, 1990, a summary
of 11 incidents foo the calendar year of 1990, The DRM was unable to
honor this request because the incident file summaries were not on the
computer system, and because DKM management considered i* to be an
unnecessary duplication of staff effort to manually develop a list of
incident summaries., Annual summaries of incidents are requested from
all Agreement States and are analyzed by NRC to identify problems or
trends 1n radiation safety needing regulatory attention.

RECOMMENDATION

It 15 recommended that the DRH revise and upgrade the procedure to
provide for full tracking of “incide.ts" and "ullegations" even in the
absence of particular staff members, If practicable, this should
include computerization of the data bise. These procedures should
include provisions for pruviding summarivs to NRC for inclusion 1n the
national database and should be incorporated into the program's
administrative procedures.

CURRENT STATUS

Some progress was made in that incident summaries for the years 1990 and
1991 were received. Howeve', the State still relies upon a manual
sysiem for tracking allegatiors and incidents.

~OLLOW-UP COMMENT

There still remains some confusion concerning the forn to use for
reporting significant incidents (events), and when ‘e information
(written report) should to be sent to the NRC. cident information
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Enclosure 2 B

should be reported to the NRC on the suggested forms that were supplied
to you in ‘he A1l Agreement States letter, ANNUAL SUMMARIES OF INCIDENTS
(5P-92-008). or equivalent forms having ail of the pertinent
information.

plunificant inciderts should be reported to the Regional State
Agreements Officer by telephone, folloued by the written r:gort. These
incidents (events) are then included in the NRC ?ulrtcrly normal
Occurrence Report to Congrcss. as appropriate. This information should
be timely, and the reports are independent of the annual summaries
requested at the beginning of each year,

The annual summary requested at the beginning of each year should
include all incidents involving radicactive materials including
misadministration events that occurred during the previous year. These
even! reports should contain the same information as roted above. [Ihe
evert summaries are collected from all States and analyzed by our Office
for Analysis and Evaluation of Operationa) Data (AEOD), published and
distributed in conjunction with the AEOD Annual Report on Non-Reactor
Events,

We reco?n1ze that this reporting may involve so.2 duplication; liowever,
the duplicate effort will be minimized if the event information is
entered end tracked on vour computer system,

FOLLOW-UP RECOMMENDAT1ON

't 15 ecommended that the DRH enter the allegation and incident reports
data into the computer system to provide for better tracking of the
events and rezovery of data, and revise and upgrade the admini.trative
procedures tou reflect ihe appropriate changes,

ADDITIONAL COMMENT AND RECOMMENDATION

During our 1991 review, the reviewer discussed a "sixth" comment with the
Program staff during the staff exit meeting at the end of the review.

However, this “"sixth” comment and recommendation was inadvertently left out of
the comment letter that was issued, This recommendalion was in suppert of a
need 1dentified by the State's technica) staff.

COMMENT

The State's Radiation Contro) Program should hase the equipment needed to
detect, identify, and quantify radionuclide contamination in the putlic
gomain. A portable multiple chann2) analyzer (MCA) is recommended to provide
timely and accurate informaticn capabilities for the program. Several
Instances have accurred in recent years where this type of instrument
capability was needed, and would have saved con:iderable resources if the
Instrumentation had been available. During our exit meeting with the staff, we
Tearned that the State had considered acquiring a4 portable MCA type
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Enciosure 2 9

fristrument,
RECOMMENDATLON |

We recormend that the State follow through with their efforts to purchase a
purtable MCA for use under routine and emergency conditions,

L ;

An informal exit meeting was held with Mr. Mobley on the afterncon of
“eptember 3, 1992. An earlier attempt to meet with Commissioner Luna and

Mr. Scharber was unsuccessful in that they were involved in other meetings.
The status of the five comments was discussed in general with Mr. Mobley, and
we also discussed Mr. Mobley s plans for training the new employees. The
reviewer related that the NRC would provide assistance to the State through
our training courses sponsored by the Office of State “rograms to the extent
possible, and that an Inspuction Procedures Course could be provided to the
State after the new employees had received the basic training in Health
Physics. In reply, Mr, Mubley related that the State was considering his
proposal to contract 2 special “Five Week Health Physics Course" taught by Oak
Ridge Institute for Scrence and Education and that the new employees will have
received their heaith physics training by the first of the year. An
Intpection Procedures course was tentatively planned for the first quarter of
1963,
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