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PREFACE

This is Book | of the seventy-fourth volume of issuances (1-425) of the
Nuclear Regulatory Commission and its Atomic Safety and Licensing Boards,
Administrative Law Judges, and Office Directors. It covers the period from
July 1, 2011, to September 30, 2011. Book Il covers the period from
October 1, 2011 to December 31, 2011.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members,
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission (AEC) first established Licensing Boards in 1962 and the Panel in
1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions
which would otherwise have been exercised and performed by the Commission
in facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 FR 29403 (1991).

The Commission also may appoint Administrative Law Judges pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions,
denials, memoranda and orders of the Commission inadvertently omitted from
the monthly softbounds and any corrections submitted by the NRC legal staff to
the printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission (CLI), Atomic Safety and
Licensing Boards (LBP), Administrative Law Judges (ALJ), Directors'
Decisions (DD), and Decisions on Petitions for Rulemaking (DPRM).

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matter of Docket No. 70-7015

AREVA ENRICHMENT SERVICES, LLC
(Eagle Rock Enrichment Facility) July 12, 2011

NRC GUIDANCE DOCUMENTS

Although NRC guidance documents are not legally binding, and compliance
with them is not required, they describe an approach to compliance with our rules
that is acceptable to the NRC.

MEMORANDUM AND ORDER

This uncontested proceeding concerns the application of AREVA Enrichment
Services, LLC (AES) for a license under 10 C.F.R. Parts 30, 40, and 70 to
possess and use byproduct, source, and special nuclear material, and to enrich
natural uranium by the gas centrifuge process. In conducting the safety-related
portion! of the mandatory hearing associated with this application, the Atomic
Safety and Licensing Board explored in some detail the provisions governing
decommissioning funding assurance. Among other things, the Board focused

I'The Board adopted a bifurcated schedule for the mandatory hearing, with separate sessions
for safety-related and environmental issues. See Initial Scheduling Order (May 19, 2010) at 4
(unpublished).



on whether the NRC has sufficient provisions in place to assure the health of a
financial institution issuing a surety that decommissioning costs will be paid. To
facilitate its consideration of this issue, the Board has certified a question for our
consideration:

Is the commitment by applicant AES to provide decommissioning funding financial
assurance for the [Eagle Rock Enrichment Facility] by employing [a letter of credit]
that is issued by a financial institution whose operations are regulated and examined
by a federal or state agency in accordance with the applicable NRC staff guidance in
NUREG-1757, without reference to capitalization/net worth, credit rating, or other
measures that might be employed as benchmarks of [a letter of credit] issuer’s fiscal
reliability, sufficient to comply with the requirements of 10 C.F.R. §§ 30.35(f)(2),
40.36(e)(2), 70.25(f)(2) governing the use of surety methods to guarantee the
payment of decommissioning costs??

The Board raises a significant and novel issue whose early resolution will
materially advance the orderly disposition of this proceeding. Therefore, we grant
review of the Board’s certified question.? Under the circumstances presented here,
we find AES’s commitment to provide a letter of credit issued by a financial
institution whose operations are regulated and examined by a federal or state
agency sufficient to satisfy the decommissioning funding assurance requirements
in 10 C.F.R. §§ 30.35(f)(2), 40.36(¢e)(2), and 70.25(f)(2). However, as discussed
below, we have identified a related issue that the Board should explore in
conducting the remaining portion of the mandatory hearing.

I. BACKGROUND

AES plans to provide forward-looking, incremental funding for decommis-

2Memorandum (Certifying Question to the Commission Regarding Decommissioning Financial
Assurance) (Feb. 18, 2011) at 10-11 (unpublished) (Board Memorandum Certifying Question).
See also 10 C.F.R. §§2.319(]), 2.323(f)(1); Notice of Receipt of Application for License; Notice
of Consideration of Issuance of License; Notice of Hearing and Commission Order and Order
Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards Information and Safeguard
Information for Contention Preparation; In the Matter of AREVA Enrichment Services, LLC (Eagle
Rock Enrichment Facility), CLI-09-15, 70 NRC 1, 11 (2009), 74 Fed. Reg. 38,052, 38,055 (July 30,
2009) (directing the Board to certify promptly to the Commission “all novel legal or policy issues that
would benefit from early Commission consideration”).

3See 10 C.E.R. § 2.341(f)(1). See also Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-01-12, 53 NRC 459, 461 (2001). The Board has issued a partial initial decision
on the safety-related portion of the proceeding, but left open the issue of decommissioning financial
assurance due to the pendency of its certified question. See LBP-11-11, 73 NRC 455, 468-69, 526
(2011).



sioning.* AES must provide financial assurance for decommissioning by selecting
one or more of three methods in 10 C.F.R. §§30.35(f), 40.36(¢e), and 70.25(f)
— (1) prepayment, (2) a surety, insurance, or other guarantee method, or (3) an
external sinking fund.> AES proposes to rely on a surety method — in particular, a
letter of credit.® Because it has chosen a surety method, AES also must ensure that
the letter of credit is payable to a trust established for decommissioning costs.”

AES submitted, and the Staff reviewed, a draft letter of credit and draft standby
trust agreement.’ The Staff determined that the language of both drafts is consistent
with applicable agency guidance, but does not satisfy the regulations because,
among other things, the draft letter of credit does not name a financial institution,
and the draft standby trust agreement does not name a trustee.® Accordingly,
the Staff has imposed a license condition that requires AES to submit final
copies of the proposed financial instruments for Staff review 6 months prior to
receipt of licensed material for testing at the Centrifuge Assembly Building.!° The
Staff states that it will review the instruments for compliance with the relevant
regulatory requirements once they are finalized.!

As part of its consideration of decommissioning funding as a general matter,
the Board posed questions to the parties regarding the applicable standards for

4To this end, AES has sought an exemption from 10 C.F.R. §§40.36(d) and 70.25(e), which
require that the licensee certify that financial assurance has been provided in the amount of the
cost estimate for decommissioning. Rather than fund a 30-year decommissioning obligation (based
on a 30-year operating life for the facility), AES requested an exemption that would enable it to
provide decommissioning funding on a forward-looking, incremental basis, at a rate proportional to
the then-current decontamination and decommissioning liability. The Staff has granted the exemption.
See Exh. NRC000032, NUREG-1951, “Safety Evaluation Report for the Eagle Rock Enrichment
Facility in Bonneville County, Idaho” (Sept. 2010), §§ 1.2.4.2.1, 10.3.3.1.1, at 1-13 to 1-14, 10-7 to
10-12 (SER). For convenience, we follow the exhibit numbering format used by the Board. See Board
Memorandum Certifying Question at 3 n.1.

5 Sections 30.35(f), 40.36(e), and 70.25(f) contain identical provisions.

6 See Exh. AES000037, Eagle Rock Enrichment Facility Safety Analysis Report, Rev. 2, § 10.2.1, at
10.2-1 (SAR); Exh. NRC000032, SER § 10.3.3, at 10-6. See also Exh. AES000037, SAR Appendices
10A to 10B (draft letter of credit and draft standby trust agreement).

710 C.F.R. §§ 30.35()(2)(ii), 40.36(e)(2)(ii), 70.25(F)(2)(ii).

8 See Exh. NRC000032, SER § 10.3.3.3, at 10-14 to 10-16.

% See id. § 10.3.3.3, at 10-15.

10 See id. § 10.3.3.1.1, at 10-9. The license condition sets forth the schedule for submission by AES
to the NRC of updated decommissioning funding plans, cost estimates, and financial instruments
at various points thereafter, as operation of the facility is “ramped up,” and once the plant reaches
full capacity. See id. §10.3.3.1.1, at 10-9 to 10-12. In addition, the Staff intends to impose a
standard “tie-down” license condition that will impose on AES an obligation to conduct activities
in accordance with the statements, representations, and conditions in the SAR and other licensing
documents submitted as part of the license application. LBP-11-11, 73 NRC at 502; Tr. at 229-30.

U See id. §10.3.3.3, at 10-15.



assuring that the issuer of the proposed letter of credit is financially reliable.!? At
bottom, the Board’s questions reflect concern that neither our rules nor applicable
guidance require that the letter of credit issuer demonstrate minimum capitaliza-
tion requirements, credit rating requirements, or other substantive measures that
would demonstrate the issuer’s financial soundness.!* Following review of the
responses to its questions from AES and the NRC Staff, the Board certified to us
the instant question.'

II. DISCUSSION

The certified question focuses on the provision of our rules that governs the
proposed letter of credit and standby trust agreement. As the Board observes,
the rule on its face imposes no requirements with respect to the financial health
of the letter of credit issuer.”” By implication, assessment of compliance with
NRC regulations concerning the use of a letter of credit in this context does not
require reference to NRC-established or NRC-endorsed benchmarks concerning
capitalization, net worth, credit rating, or similar measurement of fiscal reliability.
The relevant regulatory guidance provides that the issuer of a letter of credit
“should be a financial institution whose operations are regulated and examined by

12 See Memorandum and Order (Providing Presentation Topics and Administrative Directives
Associated with Mandatory Hearing on Safety Matters) (Dec. 17, 2010), at 5-6 (unpublished);
Memorandum and Order (Additional Publicly-Available Question Regarding Safety Matters and
Identification of “Available” AES Witnesses) (Jan. 21, 2011) at 2-3 (unpublished).

13 See Board Memorandum Certifying Question at 7-11. The total estimated cost to decommission
the Eagle Rock Enrichment Facility is considerable — the estimated cost for site and facility decom-
missioning, and depleted uranium disposition, including a 25% contingency factor, is $3,523,436,000.
See Exh. NRC000032, SER § 10.3.3.2, at 10-14.

14See Exh. NRC000027, NRC Staff Responses to Licensing Board’s Additional Questions on
Financial Assurance (NRC Staff Responses to Additional Questions); Exh. NRC000125, NRC Staff
Responses to Licensing Board’s Second Set of Supplemental Questions Regarding Financial Assurance
(NRC Staff Responses to Second Supplemental Questions); Exh. AES000063, AES Responses to
Third Supplemental Public Safety Question (AES Responses).

15 Board Memorandum Certifying Question at 8. The rules do provide, however, that the trustee and
standby trust be “acceptable” to the Commission. “An acceptable trustee includes an appropriate State
or Federal government agency or an entity which has the authority to act as a trustee and whose trust
operations are regulated and examined by a Federal or State agency.” 10 C.F.R. §§ 30.35(f)(2)(ii),
40.36(e)(2)(ii), and 70.25(f)(2)(ii).



a Federal or State agency.”'® AES has committed to using a letter of credit issuer
that is federally or state regulated.!’

In response to questions from the Board, the Staff described its process for
reviewing letters of credit in accordance with the guidance. The Staff explained
that it ensures that the issuer of a letter of credit is either federally or state
regulated.'® The Staff is also expected to ensure that the final letter of credit
includes provisions regarding the issuer’s obligation to disclose developments
pertaining to the issuer’s financial health.!” In response to Board questions, the
Staff provided an explanation for its seemingly limited review on this issue.
Fundamentally, the Staff relies on the expertise of federal or state agencies that
oversee and assess the strength of financial institutions serving as letter of credit
issuers. The Staff provided examples of three federal financial regulatory agencies
— the Office of the Comptroller of the Currency (OCC), the Federal Deposit
Insurance Corporation (FDIC), and the Federal Reserve — which “prescribe
minimum capital requirements and lending limits” for federal and state banks
within their jurisdiction.?® The Staff represents that these agencies also regularly
examine banks within their jurisdiction, generally at 12- or 18-month intervals.?!
The Staff stated that it “defer[s] to the expertise of the appropriate federal or state
financial regulatory bodies [like the OCC, the FDIC, and the Federal Reserve,] to
set and monitor the qualifications that the issuer must meet.”??

In our view, this approach reflects a reasonable, and appropriate, use of NRC
resources. The NRC’s enabling legislation gives us the important responsibility
to protect the health and safety of the public. That responsibility occasionally
requires us to consider matters related to finance, such as the decommissioning
funding questions raised in this proceeding. But the NRC is not a financial
regulator. Thus, it is sensible for the NRC to rely on sister government agencies
that regulate in the financial arena to assure the financial solvency of institutions
providing letters of credit to our licensees.

16 Exh. NRC000096, NUREG-1757, Vol. 3, Consolidated NMSS Decommissioning Guidance,
“Financial Assurance, Recordkeeping, and Timeliness” (Sept. 2003), Appendix A, § A.10.1, at A-97
(NUREG-1757, Vol. 3, Appendix A). Although not part of the evidentiary record, NUREG-1797,
Volume 3, Chapter 4, provides additional guidance on the Staff’s review of a letter of credit issuer.
See NUREG-1757, Vol. 3, §4.3.2.7, at 4-24 to 4-25.

17Exh. AES000037, SAR § 10.2.1, at 10.2-1.

18 Exh. NRC000027, NRC Staff Responses to Additional Questions at 1.

19 See infra pp. 7-8.

20 Exh. NRC000125, NRC Staff Responses to Second Supplemental Questions at 1.

211d. at 2-4 (citing 12 C.F.R. §§3.14, 4.6, and 12 C.F.R. Subpart E; Exh. NRC000132, FDIC: Risk
Management Manual of Examination Policies § 1.1; Exh. NRC000133, Federal Reserve Division of
Banking Supervision and Regulation, Commercial Bank Examination Manual, Section 1000.1 (Mar.
1994)).

22 Exh. NRC000027, NRC Staff Responses to Additional Questions at 1.



The NRC’s reliance on the expertise of federal or state financial regulatory
bodies, as reflected in agency guidance, is analogous to other contexts where the
NRC defers to other agencies with greater expertise on an issue. The “design basis
threat” rule in 10 C.F.R. Part 73 is a prime example. The rule requires licensees
to establish and maintain systems to “protect against acts of radiological sabotage
and to prevent the theft or diversion of special nuclear material.”>* A series of
threats are enumerated in the purpose and scope of the rule, which licensees
must use to develop their physical protection systems.?* But we did not include
the threat of air attacks within licensees’ responsibilities, however, because we
determined that a private security force cannot reasonably be expected to defend
against such attacks.?> We reasoned that adequate protection against the threat of
air attacks is assured through the actions of other federal agencies with defense
capabilities and air-safety expertise.?® We find equally reasonable the Staff’s
deference to the expertise of agencies like the OCC, the FDIC, and the Federal
Reserve to set and monitor the financial soundness of institutions issuing letters
of credit.”’

In the discussion of its certified question, the Board provides two examples
where capitalization and credit rating benchmarks have been employed, either in
the commercial sector, or elsewhere in the decommissioning funding assurance
rule. First, the Board points to a draft sale and leaseback agreement that
was submitted as part of a license amendment request for the Beaver Valley
Unit 2 operating license.?® The circumstances of that transaction, however, are
distinguishable from those presented here. The Beaver Valley example involved a
capital refinancing transaction entered into by the licensed owners of the plant for
their own financial benefit. Specifically, the licensees of the plant requested NRC
approval to sell and lease back all (or parts) of their ownership interests in the
Beaver Valley facility. The financial documents associated with the transaction,

B10C.FR.§73.1.

Xd.

25 See Final Rule: “Design Basis Threat,” 72 Fed. Reg. 12,705, 12,710 (Mar. 19, 2007).

26 See id. (discussing the responsibilities of the Defense, Homeland Security, Transportation, and
Justice Departments). On judicial review, a majority of the three-judge Ninth Circuit panel found the
rationale for excluding the air threat to be reasonable. See Public Citizen v. NRC, 573 F.3d 916, 926
(9th Cir. 2009).

21 Cf. U.S. Postal Service v. Gregory, 534 U.S. 1, 10 (2001) (noting that “a presumption of regularity
attaches to the actions of Government agencies” (citing United States v. Chemical Foundation, Inc.,
272 U.S. 1, 14-15 (1926))).

28 Board Memorandum Certifying Question at 9 (citing Letter from Peter S. Tam, Project Manager,
Division of Reactor Projects I/Il, U.S. NRC, to J. J. Carey, Senior Vice President, Nuclear Group,
Duquesne Light Co. (Sept. 23, 1987), unnumbered attachment 2, Safety Evaluation by the Office of
Nuclear Reactor Regulation Supporting Amendment No. 1 to Facility Operating License No. NPF-73
(ADAMS Accession No. ML003772796) (Beaver Valley Safety Evaluation)).



which were submitted to the NRC as part of the request, provided that the
issuers of any letter of credit associated with the transaction would demonstrate a
minimum credit rating.?

The focus of the Staff’s review of the transaction was to ensure that the
transaction had no effect on the license, and that the licensed operator (as opposed
to others who might acquire an interest in the plant as a result of the transaction)
remained responsible to the NRC for the safe operation and maintenance of
the plant. The Staff did not review the adequacy of the financial instruments
as a basis for approving the transaction. Rather, the letter of credit provision
in the draft transaction documents was incidental to the Staff’s review. The
Staff ultimately found that the transaction would have no effect on the source of
funds for operating and maintenance expenses, which were to be derived from
utility revenues.’® Here, in contrast, the letter of credit is an integral part of the
Staff’s review of AES’s compliance with the decommissioning funding assurance
regulations.

Second, the Board notes the use of capitalization/net worth and credit ratings for
parent company guarantee or self-guarantee decommissioning funding assurance
methods. This example similarly does not inform our review in this proceeding.
Without the additional financial tests required for parent company guarantees
and self-guarantees, there otherwise would not be objective and disinterested
indicators®' for assuring the financial strength of the parent company or the
licensee, which normally would be an unregulated private entity. The situation is
different when, as here, we are dealing with financial institutions issuing letters
of credit. They are regulated and monitored by a federal or state agency —
which provides the necessary indicator of their financial strength equivalent to
the financial tests we require of parent company or self-guarantees.

Safeguards in the draft instruments themselves provide an additional basis
for finding AES’s commitment adequate. AES has provided a draft letter of
credit that, consistent with the guidance in NUREG-1757, requires the issuer to
immediately notify AES and the NRC of circumstances affecting its financial

1d.; Letter from David R. Lewis, counsel for Duquesne Light Co., to U.S. NRC (Sept. 17,
1987), unnumbered attachment 1, Draft Participation Agreement, at 54-56 (NUDOCS Accession No.
8709210496); id., unnumbered attachment 2, Draft Facility Lease, Appendix A, at 21-23, 34.

30 Beaver Valley Safety Evaluation at 2-3 (reasoning that the source of funds for operating and main-
tenance expenses — “utility revenues derived from the regulated rates charged to utility customers”
— would be unaffected by the transaction). See generally 10 C.F.R. § 50.33(f).

31 For example, the financial tests for both parent company guarantees and self-guarantees require
that an independent certified public accountant review the data used in the financial test, and require
that the licensee “inform [the] NRC within 90 days of any matters coming to the auditor’s attention
which cause the auditor to believe that the data specified in the financial test should be adjusted and
that the company no longer passes the test.” 10 C.F.R. Part 30, Appendix A, IL.B. Accord 10 C.F.R.
Part 30, Appendix C, § IL.B(2).



health. In particular, the issuer must disclose “any notice received or action filed
alleging (1) the insolvency or bankruptcy of the financial institution or (2) any
violation of regulatory requirements that could result in suspension or revocation
of the bank’s charter or license to do business.”??> Based on the information
received from the issuer, the NRC then may decide whether to draw on the letter
of credit and place the funds in the standby trust.3® The draft letter of credit also
requires the issuer to “give immediate notice if the bank, for any reason, becomes
unable to fulfill its obligation under the letter of credit.”** In that event, AES will
be required to secure alternative financial assurance.

Before the Board, AES reiterated that it intends to fulfill its obligation to
provide decommissioning funding assurance by submitting a letter of credit that is
“structured and adopted consistent with applicable NRC regulatory requirements
and in accordance with NRC regulatory guidance contained in NUREG-1757.”%
Given that, once submitted, the Staff will ensure that the finalized letter of credit
contains the safeguards provided in the draft letter of credit, and given that the
Staff will ensure that the letter of credit issuer’s operations are regulated by a
federal or state agency, we see no reason for the Board to explore additional
benchmarks such as capitalization/net worth or credit ratings for letter of credit
issuers in this uncontested proceeding.

That said, however, in reviewing the record for this proceeding we have
identified a related issue that the Board should explore with AES and the Staff
involving the timing of the submittal of completed financial instruments.’’ In
the SER, the Staff cites 10 C.F.R. § 70.25(b)(2) as authority for AES to defer
execution of the final letter of credit and standby trust agreement until after the

32Exh. AES000037, SAR Appendix 10A. This is identical to the language in the model letter of
credit in NUREG-1757, Volume 3. See Exh. NRC000096, NUREG-1757, Vol. 3, Appendix A, at
A-100.

33 Exh. NRC000125, NRC Staff Responses to Second Supplemental Questions at 5.

3 Exh. AES000037, SAR Appendix 10A. This also mirrors the language in the model letter of credit
in NUREG-1757, Volume 3. See Exh. NRC000096, NUREG-1757, Vol. 3, Appendix A, at A-100.

35Exh. AES000063, AES Responses at 2. Although NRC guidance documents are not legally
binding, and compliance with them is not required, they describe an approach to compliance with our
rules that is acceptable to the NRC. See NUREG-1757, Vol. 3, at x.

36 Board Memorandum Certifying Question at 10. Nothing in the regulations, guidance, or this
decision would preclude the Staff from further inquiry should it become aware of information or
receive notice raising questions about the financial health of a letter-of-credit issuer or the viability of
the surety for decommissioning funding.

37 See Memorandum and Order (Updated General Schedule) (Mar. 30, 2011), at 2 (unpublished)
(scheduling the second mandatory hearing session during the week of July 11,2011 “[t]Jo maximize the
possibility of including in this . . . session any further proceedings that might be necessary relative to
the question recently certified to the Commission by the Board regarding decommissioning financial
assurance”).



license is issued but before the receipt of licensed material.*® However, it appears
that subsection 70.25(b)(2) does not apply to the AES application.

The financial assurance requirements in section 70.25 are structured according
to the quantity of material that will be authorized for possession and use.** De-
pending on the quantity of material, Part 70 license applicants must submit either
a “decommissioning funding plan” or a “certification of financial assurance.”*
Certifications of financial assurance, which are used by applicants seeking to
possess smaller quantities of material, are governed by subsection 70.25(b)(2).4!
That rule expressly provides that an applicant submitting a certification may
defer execution of its financial instruments until after the license has issued. In
contrast, an applicant seeking a specific license for a uranium enrichment facility
is required to submit a decommissioning funding plan that is consistent with
10 C.F.R. §70.25(e). Subsection 70.25(e) specifies that each decommissioning
funding plan must include a signed original of the instrument obtained to provide
financial assurance for decommissioning. In contrast to the certification rule set
out in subsection 70.25(b)(2), however, subsection 70.25(e) does not provide for
deferral of execution of the financial instruments until after the license has issued.
As an applicant seeking a specific license associated with a uranium enrichment
facility, AES has submitted a decommissioning funding plan.*> Thus, AES’s
decommissioning funding plan must comply with subsection 70.25(e), which, as
discussed above, requires “a signed original” of the financial instruments at the
time the plan is submitted.®

As discussed above, AES sought and received an exemption from 10 C.F.R.
§§40.36(d) and 70.25(e) to provide forward-looking, incremental funding for
decommissioning.* It appears that the exemption request could extend to the

38 Exh. NRC000032, SER § 10.3.3.3, at 10-15.

39 See 10 C.F.R. §70.25(a)-(b). Sections 30.35 and 40.36 are similarly structured. See 10 C.F.R.
§§30.35(a)-(b), 40.36(a)-(b).

4010 C.F.R. §70.25(a), (b)(D)-(2).

41 The possession limits associated with a certification are set forth in 10 C.F.R. § 70.25(d). An
applicant whose possession limits exceed those identified in the table must base its financial assurance
on a decommissioning funding plan.

42 See Exh. AES000037, Chapter 10; Exh. NRC000032, SER at 10-1; 10 C.F.R. § 70.25(a)(1).

43 Compare 10 C.E.R. § 70.25(e) (“The decommissioning funding plan must . . . contain a certification
by the licensee that financial assurance for decommissioning has been provided in the amount of the
cost estimate for decommissioning and a signed original of the financial instrument obtained to satisfy
the requirements of paragraph (f) of this section.”), with 10 C.F.R. § 70.25(b)(2) (A certification of
financial assurance “may state that the appropriate assurance will be obtained after the application has
been approved and the license issued but before the receipt of licensed material.”). Accord 10 C.F.R.
§40.36(b)(2), (d).

4 See Exh. NRC000032, SER §§ 1.2.4.2.1, 10.3.3.1.1, at 1-13 to 1-14, 10-7 to 10-12; supra note 4
and accompanying text.



requirement to provide a signed original of the financial instruments prior to
issuance of the license.* The Board should explore with AES and the Staff
whether the exemption from sections 40.36(d) and 70.25(e) also permits AES to
defer execution of its initial financial instruments after the license is issued but
before the receipt of licensed material.

III. CONCLUSION

As discussed above, we take review of the certified question. We find AES’s
commitment to provide a letter of credit that is issued by a financial institution
whose operations are regulated and examined by a federal or state agency
sufficient to satisfy the decommissioning funding assurance requirements in 10
C.F.R. §§30.35(f)(2), 40.36(e)(2), and 70.25(f)(2). We further direct the Board
to further consider the appropriate scope of AES’s exemption request, consistent
with this decision.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 12th day of July 2011.

43 See Exh. NRC000032, SER § 1.2.4.2.1, at 1-13 to 1-14.
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SUBPART L PROCEEDINGS
SUMMARY DISPOSITION

Summary disposition of a contention is appropriate when there no longer
exists any genuine dispute over a material fact and the moving party is entitled
to judgment as a matter of law. Section 2.1205(c) of 10 C.F.R. (directing that,
in a proceeding governed by Subpart L, the Board is to apply the standards of
Subpart G when ruling on motions for summary disposition); id. §2.710(d)(2)
(permitting a motion for summary disposition to be granted in a proceeding
governed by Subpart G “if the filings in the proceeding, depositions, answers to
interrogatories, and admissions on file, together with the statements of the parties
and the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a matter of law.”).
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ATOMIC ENERGY ACT: NRC RESPONSIBILITIES
LICENSE RENEWAL PROCEEDINGS
NEPA: NRC RESPONSIBILITIES; ALTERNATIVES

To evaluate a license renewal application for a nuclear power reactor, the NRC
reviews (1) the management of aging effects and time-limited aging analysis of
particular safety-related functions of the plant’s systems, structures, and compo-
nents pursuant to 10 C.F.R. Part 54, in which the NRC addresses its obligations
under the Atomic Energy Act, and (2) the environmental impacts and alternatives
to the proposed action in accordance with 10 C.F.R. Part 51, in which the NRC
addresses its obligations under NEPA. 10 C.F.R. §§51.10(a) (declaring that the
regulations in 10 C.F.R. Part 51 implement NEPA), 54.29(a)-(b) (outlining the
scope of reactor operating license renewal reviews); see also LBP-08-13, 68 NRC
43, 66 (2008) (citations omitted).

LICENSE RENEWAL PROCEEDINGS: SCOPE OF
ENVIRONMENTAL REVIEW

The “aging-based safety review” set out in Part 54 is analytically separate from
Part 51’s environmental inquiry and “does not in any sense ‘restrict NEPA.””
Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and
4), CLI-01-17,54 NRC 3, 13 (2001) (citations omitted). Accordingly, the NEPA
review in license renewal proceedings, which is conducted pursuant to Part 51,
is not limited to aging management related issues. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-10-15, 72 NRC 257,
288 (2010).

LICENSE RENEWAL PROCEEDINGS

NEPA: GENERIC ENVIRONMENTAL IMPACT STATEMENT FOR
LICENSE RENEWAL

The Commission’s Part 51 regulations, which implement NEPA in NRC
proceedings, classify the environmental impacts of license renewal as either
Category 1 impacts, which are generically addressed by the NRC’s Generic
Environmental Impact Statement for License Renewal, or Category 2 impacts,
which are analyzed on a site-specific basis.
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LICENSE RENEWAL PROCEEDINGS

NEPA: ENVIRONMENTAL IMPACT STATEMENT;
ENVIRONMENTAL REPORT; MITIGATION

SEVERE ACCIDENT MITIGATION ALTERNATIVES

Where the Staff has not already considered site-specific severe accident mitiga-
tion alternatives (SAMASs) for a facility, alternatives to mitigate severe accidents
must be considered as part of an applicant’s Environmental Report (ER) and,
ultimately, as part of the NRC Staff’s supplemental EIS in a power reactor license
renewal proceeding. 10 C.F.R. § 51.53(c)(3)(ii)(L); id. Part 51, Subpart A, App. B,
tbl. B-1. SAMA review identifies and assesses possible plant changes — such as
improvements in hardware, training, or procedures — that could cost-effectively
mitigate the environmental impacts that would otherwise flow from a potential
severe accident. Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2;
Catawba Nuclear Station, Units 1 and 2), CLI-02-17, 56 NRC 1, 5 (2002).

LICENSE RENEWAL PROCEEDINGS
NEPA: HARD LOOK; NRC RESPONSIBILITIES
SEVERE ACCIDENT MITIGATION ALTERNATIVES

The sufficiency of the NRC’s hard look at the benefits of SAMAs in comparison
to their costs is subject to litigation in a license renewal proceeding. LBP-10-13,
71 NRC at 679 n.17 (2010) (citing Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419,
431 (2003) (citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332,
352 (1989))).

ADMINISTRATIVE PROCEDURE ACT

LICENSE RENEWAL PROCEEDINGS

NEPA: NRC STAFF REVIEW

SEVERE ACCIDENT MITIGATION ALTERNATIVES

While a license renewal applicant is compelled to implement those safety
SAMAs that deal with aging management, LBP-10-13, 71 NRC 673, 679 &
n.18 (2010) (citing Entergy Nuclear Generation Co. (Pilgrim Nuclear Power
Station), CLI-10-11, 71 NRC 287, 293-94 n.26 (2010)), the Staff’s obligations
under Part 51 and NEPA are not limited to only those SAMAs that address aging
management.
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ENVIRONMENTAL REVIEW
NEPA: HARD LOOK; NRC STAFF RESPONSIBILITIES

The NRC Staff is bound to take a hard look, consistent with NEPA and the
APA, at all SAMAs (both aging-related and non-aging-related) before deciding
whether to grant a license renewal application. Cf. Kleppe v. Sierra Club, 427
U.S. 390, 410 n.21 (1976) (“The only role for a court is to insure that the agency
has taken a ‘hard look’ at environmental consequences.”); Nuclear Fuel Services,
Inc. (Erwin, Tennessee), LBP-05-8, 61 NRC 202, 207 (2005) (citations omitted)
(“NEPA . . . imposes a procedural requirement on an agency’s decision-making
process by mandating that an agency consider the environmental impacts of a
proposed action and inform the public that it has taken those impacts into account
in making its decision. In other words, an agency must take a ‘hard look” at the
environmental consequences of a proposed action before taking that action.”).

BACKFIT REVIEW

CURRENT LICENSING BASIS

LICENSE RENEWAL PROCEEDINGS

SEVERE ACCIDENT MITIGATION ALTERNATIVES

The NRC Staff has the authority to require implementation of non-aging
management SAMAs through its current licensing basis (CLB) backfit review
under Part 50 or through setting conditions of the license renewal. LBP-10-13, 71
NRC at 679 & n.19 (2010) (citing Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373,
388 n.77 (2002); 10 C.F.R. §50.109(a)(3) (“[T]he Commission shall require the
backfitting of a facility only when it determines, based on the analysis described
in paragraph (c) of this section, that there is a substantial increase in the overall
protection of the public health and safety or the common defense and security to
be derived from the backfit and that the direct and indirect costs of implementation
for that facility are justified in view of this increased protection.”)).

ADMINISTRATIVE PROCEDURE ACT: ARBITRARY AND
CAPRICIOUS STANDARD

NRC STAFF REVIEW

A federal agency, such as the NRC, would be acting arbitrarily and capriciously
if it did not look at relevant data and sufficiently explain a rational nexus between
the facts found in its review and the choice it makes as a result of that review.
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Shieldalloy Metallurgical Corp. v. NRC, 624 F.3d 489, 492-93 (D.C. Cir. 2010)
(citations omitted).

MEMORANDUM AND ORDER

(Ruling on Motion and Cross-Motions for Summary
Disposition of NYS-35/36)

Before this Licensing Board are a motion from the State of New York (New
York) and cross-motions from Entergy Nuclear Operations, Inc. (Entergy or
Applicant) and the NRC Staff for summary disposition of Consolidated Contention
New York 35/36 (NYS-35/36).! This contention arises from alleged deficiencies
in the severe accident mitigation alternatives (SAMA) analysis for Entergy’s
License Renewal Application (LRA) for the nuclear power reactors Indian Point
Units 2 and 3 (IP2 and IP3).

Specifically, NYS-35/36 challenges the NRC Staff’s failure, in its December
2010 Final Supplemental Environmental Impact Statement (FSEIS), (1) to require
completion of cost analyses for the SAMASs that appear to be cost-beneficial
and (2) to require Entergy either to implement mitigation alternatives when the
benefits of those alternatives substantially outweigh costs or, in the alternative, to
explain with a rational basis why the NRC Staff would allow Entergy’s licenses
to be renewed without the implementation of the cost-beneficial SAMAs.?

As explained below, by this Memorandum and Order we grant New York’s
Motion and deny the Cross-Motions of Entergy and the NRC Staff.

I. PROCEDURAL BACKGROUND

On December 11, 2009, Entergy submitted a revised SAMA analysis to
the NRC Staff.? In LBP-10-13, we admitted contentions filed by New York
challenging the revised SAMA analysis, and we consolidated two of those

I'State of New York’s Motion for Summary Disposition of Consolidated Contention NYS-35/36
(Jan. 14, 2011) [hereinafter New York Motion]; Applicant’s Consolidated Memorandum in Opposition
to New York State’s Motion for Summary Disposition of Contention NYS-35/36 and in Support of
Its Cross-Motion for Summary Disposition (Feb. 3, 2011) [hereinafter Entergy Cross-Motion]; NRC
Staff’s (1) Cross-Motion for Summary Disposition, and (2) Response to New York State’s Motion for
Summary Disposition, of Contention NYS-35/36 (Severe Accident Mitigation Alternatives) (Feb. 7,
2011) [hereinafter NRC Staff Cross-Motion].

2 See LBP-10-13, 71 NRC 673, 688-702 (2010).

3 See Letter from Fred Dacimo, Vice President, License Renewal, Entergy Nuclear Northeast,
to U.S. Nuclear Regulatory Commission, NL-09-165 (Dec. 11, 2009) (ADAMS Accession No.
ML093580089).
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contentions as NYS-35/36.% Specifically, as relevant here, we admitted NYS-35
as a contention of omission to the extent it claimed that Entergy’s incomplete
SAMA cost-benefit analysis necessarily precluded the NRC Staff from making an
informed decision on the environmental impacts of Entergy’s LRA.> Using similar
reasoning, we admitted NYS-36 to the extent it demanded that the NRC Staff
either require the implementation of cost-beneficial SAMAs prior to approving
Entergy’s LRA or offer a rational explanation for why it was not requiring
implementation of those SAMAs found cost-beneficial.®

On November 30, 2010, the Commission denied Entergy’s and the NRC
Staff’s appeal from our decision to admit NYS-35/36.7 On December 3, 2010,
the NRC Staff issued its FSEIS.® The Board permitted the parties, inter alia, to
move for summary disposition on matters arising from “significantly new data or
conclusions in the FSEIS” no later than February 3, 2011.°

On January 14, 2011, New York moved for summary disposition, asking that
Entergy’s LRA be denied due to the inadequate analysis of its SAMAs in the
FSEIS. In the alternative, New York requested that there be no final decision on
Entergy’s LRA until the FSEIS is supplemented in order to add the information
and directives called for in NYS-35/36.' On February 3, 2011, Entergy opposed
New York’s Motion and simultaneously cross-moved to dismiss NYS-35/36 as a
matter of law. Also on that date, the Attorney General of the State of Connecticut
(Connecticut) filed a Response in support of New York’s Motion.!" On February
7,2011, the NRC Staff filed its Response to New York’s Motion and cross-moved
to dispose of the contention as a matter of law.'> On February 23,2011, New York
filed its Combined Reply to Entergy’s and the NRC Staff’s Cross-Motions.?

4LBP-10-13, 71 NRC at 702.

51d. at 695-98.

61d. at 701-02.

7CLI-10-30, 72 NRC 564, 569 (2010).

8 NUREG-1437, “Generic Environmental Impact Statement for License Renewal of Nuclear Plants,”
Supplement 38: Regarding Indian Point Nuclear Generating Unit Nos. 2 and 3, Final Report, Main
Report, and Comment Responses (Dec. 3, 2010) [hereinafter FSEIS].

9 Licensing Board Order (Granting Intervenor’s Joint Motion for an Extension of Time) (Dec. 27,
2010) at 2 (unpublished).

10New York Motion at 2-3.

1 Entergy Cross-Motion at 2; Response of Attorney General of Connecticut in Support of New
York’s Motion for Summa[r]y Disposition of Consolidated Contention NYS-35/36 (Feb. 3, 2011)
[hereinafter Connecticut Response].

12NRC Staff Cross-Motion at 1.

13 State of New York’s Combined Reply to Entergy and Staff Cross-Motions for Summary Dispo-
sition on NYS Combined Contentions 35 and 36 Concerning the December 2009 Severe Accident
Mitigation Alternative Reanalysis (Feb. 23, 2011) [hereinafter New York Combined Reply].
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II. POSITIONS OF THE PARTIES

A. New York Motion

New York represents that there are no material facts in dispute regarding
NYS-35/36. According to New York, all parties agree that Entergy has not
completed a SAMA analysis for all potentially cost-beneficial SAMASs and that
there is no dispute as to what the cost-to-benefit margins would be if the SAMAs
found to be cost-beneficial were implemented. The NRC Staff’s stated rationale
for not requiring further analysis or the implementation of cost-beneficial SAMAs
prior to relicensing is that none of the cost-beneficial SAMAs, or potentially
cost-beneficial SAMAs, relate to adequately managing the effects of aging during
the period of extended operation.'* The NRC Staff also based its conclusion
on its belief that current licensing basis doctrine prohibits implementation of
cost-beneficial SAMAs as part of the license renewal process'> and that the
environmental impacts of a severe accident at the Indian Point facility are small
as a generic matter and thus are not relevant.'¢

Given that the NRC Staff, in its FSEIS, acknowledges that more SAMA
analysis may well be forthcoming after the renewal of Entergy’s licenses, New
York argues that Entergy’s SAMA analysis is incomplete and, as a result of the
NRC Staff’s permissive posture toward that incomplete analysis, the NRC Staff
lacks sufficient information to make an informed decision on Entergy’s LRA."7
New York reasons that the treatment by the NRC Staff of these cost-beneficial
and these incomplete, potentially cost-beneficial SAMAs does not satisfy the
NRC’s legal duties to conduct a hard look pursuant to statutory, precedential,
and regulatory authority.'® Stating that the “backfit rule”!® does not explicitly
preclude and, in fact, Part 54 permits the implementation of SAMAs found to be
cost-beneficial, New York argues that the NRC Staff lacks a rational basis for its
failure to consider requiring implementation of those SAMAs determined to be
cost-beneficial.?

Therefore, New York asks the Board to conclude that the FSEIS is deficient
as a matter of law and, as a result, to deny Entergy’s LRA. In the alternative,
New York asks the Board to suspend a final decision on Entergy’s Application

14 New York Motion at 7.

51d.

161d. at 8.

1d. at 11-17.

1814

19 Backfitting includes the modification of or addition to systems, structures, components, or designs
of a facility in accordance with the provisions of 10 C.F.R. § 50.109.

20New York Motion at 18-23.
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until Entergy completes its SAMA cost-benefit analyses and the NRC Staff either
conditions license renewal on implementation of all cost-beneficial SAMAS or
provides a rational basis for why it is not requiring such implementation.?!

B. Entergy Cross-Motion

Entergy concurs that summary disposition of NYS-35/36 is appropriate. How-
ever, Entergy argues that it, rather than New York, is entitled to judgment as a
matter of law on NYS-35/36.%2 If the Board does not find in its favor, Entergy
alternatively requests that the Board deny New York’s Motion and conduct a full
hearing on the merits of this consolidated contention.??

Entergy represents that, contrary to New York’s assertions, its SAMA review is
complete as a matter of fact and law.?* While Entergy construes NRC regulations as
not prescribing a specific methodology for conducting SAMA analyses, it purports
to have followed the dictates of NEI 05-01, a guidance document endorsed by the
NRC Staff.? Entergy states that, in order to confirm the cost-beneficial nature of
certain SAMAS, it was necessary to conduct its SAMA analyses in multiple stages
to gauge adequately these SAMAS’ particular costs and benefits. Because the
NRC Staff concluded that Entergy’s SAMA cost estimates were reasonable after
seeking additional information regarding the Applicant’s SAMA reviews, Entergy
insists that it has provided sufficient information for the NRC Staff’s review in the
FSEIS.? In addition, Entergy defends as reasonable and legally correct the NRC
Staff’s rationale for not requiring the implementation of cost-beneficial SAMAs.
More specifically, Entergy argues that the NRC Staff is correct that Part 54 does
not compel changes to a plant’s current licensing basis in the license renewal
process and that the National Environmental Policy Act (NEPA) does not require
implementation of mitigation measures such as SAMAs.?’

C. NRC Staff Cross-Motion

Parallel to Entergy’s Cross-Motion, the NRC Staff asserts that summary
disposition of NYS-35/36 is proper and that the consolidated contention should

2l 1d. at 23.

22 Entergy Cross-Motion at 1-2.

B1d. at 2.

24 See id. at 26-28 & nn.123, 129.

25 See id. at 8-9, 20, 26 (citing NEI 05-01 [Rev. A], Severe Accident Mitigation Alternatives
(SAMA) Analysis, Guidance Document (Nov. 2005) at I (ADAMS Accession No. ML060530203)).

26 Entergy Cross-Motion at 20-22.

27 1d. at 22-25, 28-37.
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be resolved as a matter of law with dismissal of these contentions.?® After
summarizing its review of SAMAs in the FSEIS, the NRC Staff professes to
have taken a hard look at SAMAs and justifies its decision not to require
implementation of them as consistent with the Board’s interpretation in LBP-10-
13 of the Administrative Procedure Act (APA) and NEPA.? Similarly, contrary to
New York’s position, the NRC Staff posits that license renewal need not hinge on
completion of engineering project cost-benefit analyses for SAMAs previously
identified as cost-beneficial.’® Because it views itself as having satisfied the
concerns at the heart of NYS-35/36, the NRC Staff considers the FSEIS as
rendering NYS-35/36 moot.?!

Regarding the specific claims in New York’s Motion, the NRC Staff first
posits that additional engineering cost-benefit analysis is unnecessary because
it would identify no additional SAMAs as potentially cost-beneficial, would
only pertain to issues with Indian Point’s current licensing basis, and would
therefore be irrelevant and unnecessary to fulfilling the regulatory requirements
of license renewal.?? According to the NRC Staff, no agency or industry guidance
documents support New York’s position that additional engineering project cost-
benefit analysis is required “or that cost-effective SAMAs must be required as a
condition for license renewal.”? Finally, the NRC Staff states that New York’s
request for a backfit is inappropriate because the types of changes to a facility
necessitating a backfit are supposed to be handled outside of the agency’s license
renewal process, rather than as prerequisites to license renewal.3*

D. Connecticut Response

Connecticut supports New York’s Motion, echoing New York’s position that
the FSEIS fails to take the mandatory hard look at SAMAs and does not contain
enough information to fully analyze the environmental impacts from renewing
Entergy’s licenses for IP2 and IP3.%

E. New York Combined Reply to Cross-Motions

New York reasons that NRC case law and regulations permit implementation of

28 NRC Staff Answer at 1.

D 1d. at 12-19, 24-28.

3074, at 19-24.

3114, at 29-30.

3214, at 31-35.

3 1d. at 36-38.

341d. at 38-39.

35 Connecticut Response at 1-4.
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SAMAS that are found to be cost-beneficial as part of the agency’s environmental
review, even where the Commission has determined generically that the impacts
of severe accidents are small because, according to New York, the Commission
has explicitly required complete analysis of these SAMAs as a prerequisite to
license renewal.3¢ Similarly, New York posits that a plant’s current licensing basis
may be altered as the result of the environmental review conducted during the
license renewal process through implementation of SAMAs found cost-effective
and further claims that the NRC’s Part 54 safety review may not constrict its
Part 51 environmental review.’” According to New York, a plant’s SAMA review
must be complete before a renewed license is granted in order for the NRC Staff
to make an informed decision with a rational basis. New York maintains the NRC
Staff failed in this respect because the Staff’s FSEIS would permit Entergy to
forgo completion of that SAMA analysis.*

III. LEGAL STANDARDS GOVERNING MOTIONS FOR
SUMMARY DISPOSITION

On two prior occasions, we explained the standards governing motions for
summary disposition.** We do not reiterate that discussion here in full, yet we
emphasize that summary disposition of a contention is appropriate when there no
longer exists any genuine dispute over a material fact and the moving party is
entitled to judgment as a matter of law.*

IV. LEGAL STANDARDS GOVERNING SAMAS

To evaluate a license renewal application for a nuclear power reactor, the NRC
reviews (1) the management of aging effects and time-limited aging analysis of
particular safety-related functions of the plant’s systems, structures, and compo-
nents pursuant to 10 C.F.R. Part 54, in which the NRC addresses its obligations

36 New York Combined Reply at 4-9.

31d. at9-13, 21-22.

381d. at 13-20.

3 Licensing Board Memorandum and Order (Denying Entergy’s Motion for the Summary Disposi-
tion of NYS Contention 17/17A) (Apr. 22, 2010) at 1-2 (unpublished); Licensing Board Memorandum
and Order (Ruling on Motions for Summary Disposition) (Nov. 3, 2009) at 1-2 (unpublished).

4010 C.F.R. §2.1205(c) (directing that, in a proceeding governed by Subpart L, the Board is to
apply the standards of Subpart G when ruling on motions for summary disposition); id. § 2.710(d)(2)
(permitting a motion for summary disposition to be granted in a proceeding governed by Subpart G “if
the filings in the proceeding, depositions, answers to interrogatories, and admissions on file, together
with the statements of the parties and the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a decision as a matter of law.”).
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under the Atomic Energy Act, and (2) the environmental impacts and alternatives
to the proposed action in accordance with 10 C.F.R. Part 51, in which the NRC
addresses its obligations under NEPA.#' The “aging-based safety review” set out
in Part 54 is analytically separate from Part 51°s environmental inquiry and “does
not in any sense ‘restrict NEPA.””* Accordingly, the NEPA review in license
renewal proceedings, which is conducted pursuant to Part 51, is not limited to
aging management-related issues.®3

The Commission’s Part 51 regulations, which implement NEPA in NRC
proceedings, classify the environmental impacts of license renewal as either
Category 1 impacts, which are generically addressed by the NRC’s Generic
Environmental Impact Statement for License Renewal, or Category 2 impacts,
which are analyzed on a site-specific basis.** SAMAs fall within Category 2 and
are site-specific.

Where the Staff has not already considered site-specific SAMAs for a fa-
cility, alternatives to mitigate severe accidents must be considered as part of
an applicant’s Environmental Report (ER) and, ultimately, as part of the NRC
Staff’s supplemental EIS in a power reactor license renewal proceeding.*> SAMA
review identifies and assesses possible plant changes — such as improvements in
hardware, training, or procedures — that could cost-effectively mitigate the envi-
ronmental impacts that would otherwise flow from a potential severe accident.*
The sufficiency of the NRC’s hard look at the benefits of SAMASs in comparison
to their costs is subject to litigation in a license renewal proceeding.*’

The current licensing basis (CLB)* of an operating license shall continue
during the license renewal period, but

4110 C.F.R. §§51.10(a) (declaring that the regulations in 10 C.F.R. Part 51 implement NEPA),
54.29(a)-(b) (outlining the scope of reactor operating license renewal reviews); see also LBP-08-13,
68 NRC 43, 66 (2008) (citations omitted).

42 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17,
54 NRC 3, 13 (2001) (citations omitted).

43 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-10-15,
72 NRC 257, 288 (2010).

4410 C.FR. §§51.53(c)(3)(1)-(ii), 51.95(c)(4); see also id. Part 51, Subpart A, App. B, tbl. B-1;
LBP-08-13, 68 NRC at 67.

410 C.F.R. § 51.53(c)(3)(ii)(L); id. Part 51, Subpart A, App. B, tbl. B-1.

40 Dyke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-02-17, 56 NRC 1, 5 (2002).

4TLBP-10-13, 71 NRC at 679 n.17 (citing Duke Energy Corp. (McGuire Nuclear Station, Units
1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 431 (2003) (citing
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989))).

48 See LBP-10-13, 71 NRC at 678 & n.12) (citing 10 C.F.R. § 54.3(a); Entergy Nuclear Generation
Co. (Pilgrim Nuclear Power Station), CLI-10-14, 71 NRC 449, 453-54 (2010) (“The current licensing
basis (CLB) is the set of NRC requirements (including regulations, orders, technical specifications,

(Continued)
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[t]hese conditions may be supplemented or amended as necessary to protect the
environment during the term of the renewed license and will be derived from
information contained in the supplement to the environmental report submitted
pursuant to 10 C.F.R. part 51, as analyzed and evaluated in the NRC record of
decision.*

While a license renewal applicant is compelled to implement those safety SAMAS
that deal with aging management, the Staff’s obligations under Part 51 and
NEPA are not limited to only those SAMAs that address aging management.
Once the NRC completes its environmental review, its record of decision must:

[s]tate whether the Commission has taken all practicable measures within its ju-
risdiction to avoid or minimize environmental harm from the alternative selected,
and if not, to explain why those measures were not adopted. Summarize any
license conditions and monitoring programs adopted in connection with mitigation

measures.’!

Therefore, the NRC Staff is bound to take a hard look, consistent with NEPA
and the APA, at all SAMAs (both aging-related and non-aging-related) before
deciding whether to grant a license renewal application.’> The NRC Staff has the
authority to require implementation of non-aging management SAMAs through
its CLB backfit review under Part 50 or through setting conditions of the license
renewal.’® Conversely, a federal agency, such as the NRC, would be acting

and license conditions) applicable to a specific plant, and includes the licensee’s written, docketed
commitments for ensuring compliance with applicable NRC requirements and the plant specific design
basis.”)).

4910 C.F.R. §54.33(c).

S0LBP-10-13, 71 NRC at 679 & n.18 (citing Entergy Nuclear Generation Co. (Pilgrim Nuclear
Power Station), CLI-10-11, 71 NRC 287, 293-94 n.26 (2010)).

5110 C.F.R. §51.103()(4).

52 Cf. Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976) (“The only role for a court is to insure
that the agency has taken a ‘hard look” at environmental consequences.”); Nuclear Fuel Services, Inc.
(Erwin, Tennessee), LBP-05-8, 61 NRC 202, 207 (2005) (citations omitted) (“NEPA . . . imposes
a procedural requirement on an agency’s decision-making process by mandating that an agency
consider the environmental impacts of a proposed action and inform the public that it has taken those
impacts into account in making its decision. In other words, an agency must take a ‘hard look” at the
environmental consequences of a proposed action before taking that action.”).

S3LBP-10-13, 71 NRC at 679 & n.19) (citing Duke Energy Corp. (McGuire Nuclear Station, Units 1
and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 388 n.77 (2002); 10 C.F.R.
§50.109(a)(3) (“[T]he Commission shall require the backfitting of a facility only when it determines,
based on the analysis described in paragraph (c) of this section, that there is a substantial increase in
the overall protection of the public health and safety or the common defense and security to be derived
from the backfit and that the direct and indirect costs of implementation for that facility are justified
in view of this increased protection.”)).
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arbitrarily and capriciously if it did not look at relevant data and sufficiently
explain a rational nexus between the facts found in its review and the choice it
makes as a result of that review.>*

V. BOARD DECISION

In ruling on the instant Motion and Cross-Motions for Summary Disposition,
we must first determine whether there exists a genuine dispute over any material
fact arising from NYS-35/36. If we find that no factual dispute exists, we must
then decide which party is entitled to judgment as a matter of law.

A. No Genuine Dispute of Material Fact

Based on its review of Entergy’s LRA, the FSEIS identified the following
SAMAs as potentially cost-beneficial: for IP2, SAMAs 9, 21, 22, 28, 44, 53, 54,
56, 60, 61, 62, and 65; and for IP3, SAMAs 7, 18, 19, 52, 53, 55, 61, and 62.%°
Based on the NRC Staff’s review of Entergy’s ER and Entergy’s December 2009
SAMA reanalysis, the estimated costs and benefits for each of these SAMAs are
as follows:%¢

54 Shieldalloy Metallurgical Corp. v. NRC, 624 F.3d 489, 492-93 (D.C. Cir. 2010) (citations omitted).

SSESEIS at 5-9 to 5-10.

36 Id. at G-36 to G-38. According to the Staff, one of the SAMAs originally identified as potentially
cost-beneficial by Entergy, SAMA IP3 30, “was no longer cost beneficial based on correction of an

error in the ER.” Id. at 5-10.
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Estimated Estimated Benefit

SAMA Benefit with Uncertainty Estimated Cost
1P2

9 $6,300,000.00 $13,000,000.00 $4,100,000.00
21 $2,100,000.00 $4,400,000.00 $ 3,200,000.00
22 $1,100,000.00 $2,300,000.00 $2,200,000.00
28 $1,400,000.00 $2,900,000.00 $938,000.00
44 $2,400,000.00 $4,900,000.00 $1,700,000.00
53 $660,000.00 $1,400,000.00 $800,000.00
54 $5,600,000.00 $12,000,000.00 $200,000.00
56 $49,000.00 $100,000.00 $82,000.00
60 $1,300,000.00 $2,700,000.00 $216,000.00
61 $2,800,000.00 $5,800,000.00 $192,000.00
62 $850,000.00 $1,800,000.00 $1,500,000.00




Estimated Estimated Benefit

SAMA Benefit with Uncertainty Estimated Cost
IP2 (Cont.)
65 $5,600,000.00 $12,000,000.00 $560,000.00
1P3

7 $5,000,000.00 $7,300,000.00 $4,100,000.00
18 $4,800,000.00 $15,000,000.00 $12,000,000.00
19 $2,100,000.00 $3,100,000.00 $2,800,000.00
52 $250,000.00 $360,000.00 $50,000.00
53 $500,000.00 $720,000.00 $228,000.00
55 $4,100,000.00 $5,900,000.00 $1,300,000.00
61 $4,400,000.00 $6,300,000.00 $560,000.00
62 $4,400,000.00 $6,300,000.00 $197,000.00

After considering Entergy’s methodology for calculating these cost and ben-
efit estimates set forth in Entergy’s ER and Entergy’s December 2009 SAMA
reanalysis,>’ the NRC Staff concluded these potentially cost-beneficial SAMAs
“are included within the set of SAMAs that Entergy will consider further for
implementation™® and that “the methods used and the implementation of those
methods were sound.” As a result, the NRC Staff stated that it:

concurs with Entergy’s identification of areas in which risk can be further reduced
in a cost-beneficial manner through the implementation of the identified, potentially
cost beneficial SAMAs. Given the potential for cost-beneficial risk reduction, the
NRC staff agrees that further evaluation of these SAMAs by Entergy is warranted.®

While recognizing these SAMASs as potentially cost-beneficial, the NRC Staff

posits that:

these SAMASs do not relate to adequately managing the effects of aging during the
period of extended operation. Therefore, they need not be implemented as part of
license renewal pursuant to Title 10 of the Code of Federal Regulations, Part 54,
“Requirements for Renewal of Operating Licenses for Nuclear Power Plants” (10

CFR Part 54).5!

Because the parties do not dispute either the text of the FSEIS or the NRC

ST1d. at G-39 to G-48.

38 1d. at G-48.
3 Id. at G-49.
6014,
614,
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Staff’s conclusions regarding Entergy’s discussion (beyond the legal implications
of the NRC Staff’s actions and conclusions in the FSEIS and the completeness of
Entergy’s own SAMA review as a matter of law),®> we agree with all parties that
there remains no genuine dispute over any material fact.

B. Entitlement to Judgment as a Matter of Law

In McGuire/Catawba, the Commission held that a SAMA need not be imple-
mented during a particular plant’s license renewal review where the Commission
is concurrently resolving the safety improvement achieved by that SAMA through
a generic process attached to the agency’s review of all plants’ current licensing
bases.®® The Commission also admonished in Pilgrim that SAMAs unrelated
to aging management need not be implemented pursuant to the NRC’s license
renewal safety review under Part 54.64

Regardless, both are inapposite here. Specifically, the SAMAs identified in the
FSEIS as potentially cost-beneficial have not been analyzed under the NRC’s Part
54 license renewal safety review, having instead been analyzed under its Part 51
environmental review. Furthermore, the Staff has not indicated that issues raised
by any of the subject SAMASs currently are being resolved generically across all
plants through an agency review of their current licensing bases.

Part 51 requires analysis of the potential mitigation of, and alternatives to,
severe accidents on a site-specific basis.® Accordingly, we find that the NRC
Staff’s decision to allow Entergy to complete its SAMA review outside of the
license renewal process, by deferring the evaluation of SAMAs found to be
potentially cost-beneficial until after relicensing, does not provide an adequate
record for the agency to make its decision on the impacts of relicensing IP2 and
IP3.

Entergy might represent that its review is “complete” for the purposes of license

62 See New York Combined Reply, Attach.: Counterstatement [to Entergy’s Statement] of Undis-
puted Material Facts {7, 12-19 (Feb. 23, 2011); id., Attach.: Counterstatement [to NRC Staff’s
Statement] of Undisputed Material Facts Jq 3-7 (Feb. 23, 2011); NRC Staff Cross-Motion, Attach. 3:
NRC Staff’s Statement of Material Facts in Support of Its Cross-Motion for Summary Disposition of
Contention NYS 35/36 {j4-8 (Feb. 7, 2011); id., Attach. 4: NRC Staff’s Response to the State of
New York’s Statement of Material Facts Not in Dispute ] 1-3 (Feb. 7, 2011); Entergy Cross-Motion,
Attach. 1: Statement of Material Facts in Support of Applicant’s Cross-Motion for Summary Dispo-
sition of Contention NYS-35/36 { 12-19 (Feb. 3, 2010); id., Attach. 2: Applicant’s Response to New
York State’s Statement of Material Facts Not in Dispute q{B.1-B.3, B.6, B.8, B.10 to B.16 (Feb. 3,
2011); New York Motion at 6-8.

3 McGuire/Catawba, CLI-02-28, 56 NRC at 388 n.77.

64 Pilgrim, CLI-10-11, 71 NRC at 294 n.26.

510 C.F.R. §51.53(c)(3)(ii)(L).
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renewal,® but it also has stated (with the apparent blessing of the NRC Staff) that
it will conclude its SAMA review after license renewal is complete.®” Although
further review might well result in fewer identified cost-beneficial SAMAs, we
cannot accept the NRC Staff’s notion that fewer identified cost-beneficial SAMAs
equals no gain in information.®

On the contrary, given that Entergy’s SAMA review conducted to date has
resulted in the elimination of certain SAMAs and the identification of other
SAMAs with favorable cost-to-benefit ratios,” it is equally plausible that further
SAMA review would provide the agency and the public with a more accurate
sense of the costs and benefits of relicensing IP2 and IP3.7 Accordingly, we find
that the NRC Staff has prematurely concluded its review before receiving all the
requisite information from Entergy, and that until the NRC Staff receives and
analyzes that information, it necessarily cannot take the requisite hard look at
Entergy’s LRA that is required under NEPA.

Moreover, the Staff has the option and the duty, as we discussed, to pursue
modifications to Entergy’s CLB at all periods during normal and extended
operations through the backfit procedure if “there is a substantial increase in the
overall protection of the public health and safety or the common defense and
security to be derived from the backfit and that the direct and indirect costs of
implementation for that facility are justified in view of this increased protection.””!
Consequently, we disagree with the Staff as a matter of law that its citation to the
aging management limitations of Part 54 constitutes the requisite rational basis
for refusing to require implementation of SAMAs whose benefits, at this juncture
and on this record, clearly outweigh their costs. Other than the Staff’s misplaced
citation to Part 54’s limitations, we are left with no explanation at all for why
it has decided not to require implementation of these cost-beneficial SAMAs by
setting conditions for the license renewal,’? by directing a backfit,” or through
some other procedure.

%6 See Entergy Cross-Motion at 25-28.

67 See FSEIS at G-48.

68 See NRC Staff Cross-Motion at 20-24 (arguing that further review is not necessary and would not
produce any more meaningful information for the Staff’s review).

%9 See FSEIS at 5-10 (“In response to an NRC staff inquiry regarding estimated benefits for certain
SAMAs and lower cost alternatives, Entergy identified one additional potentially cost-beneficial
SAMA ... and Entergy determined that one SAMA that was previously identified as potentially cost
beneficial was no longer cost beneficial based on correction of an error in the ER.”).

70 See Hydro Resources, Inc. (P.O. Box 777, Crownpoint, NM 87313), LBP-06-19, 64 NRC 53, 62
(2006) (explaining the twin aims of NEPA as requiring the agency both to consider all environmental
impacts of a proposed action and to inform the public that it has conducted that review).

7110 C.F.R. § 50.109(a)(3).

2 See id. § 54.33(c).

73 See id. §50.109.
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Accordingly, we find that the FSEIS does not articulate a rational basis for
not requiring Entergy to complete its SAMA review and for not requiring the
implementation of cost-beneficial SAMAS prior to the relicensing of Indian Point
Units 2 and 3. We further conclude, as a matter of law, that the FSEIS violates
NRC regulations, NEPA, and the APA. Therefore, we grant New York’s Motion
and dispose of NYS-35/36 as a matter of law.

VI. CONCLUSION

For the foregoing reasons, we grant New York’s Motion and, in so doing, hold
that, under NRC Regulations, the APA, and NEPA, Entergy’s licenses cannot
be renewed unless and until the NRC Staff reviews Entergy’s completed SAMA
analyses and either incorporates the result of these reviews into the FSEIS or, in
the alternative, modifies its FSEIS to provide a valid reason for recommending the
renewal of the licenses before the analysis of potentially cost-effective SAMAS is
complete and for not requiring the implementation of cost-beneficial SAMAs.

The goal of NEPA is to help federal agencies make decisions that are based on
an accurate understanding of the environmental consequences of their actions.™
Accordingly, NEPA prohibits uninformed agency action.” To accept the NRC
Staff’s position on this issue would be to accept the proposition that the regulations
(i.e., 10 C.F.R. §51.53(c)(3)(ii)(L)) require the Applicant to conduct SAMA
analysis as part of the license renewal process’ but that the adequacy of those
analyses and the conclusions to be drawn from those analyses by the NRC Staff
are irrelevant to and need not be considered as part of the license extension
decision. To accept this argument would be to put the Board’s imprimatur on an
uninformed agency decision. We are unwilling to accept that argument.

By granting New York’s Motion, we are not directing the implementation
of any SAMA.”” Rather, we hold that the FSEIS must demonstrate that the
NRC Staff has received sufficient information to take a hard look at SAMASs as
required by 10 C.F.R. § 51.53(c)(3)(ii)(L), has in fact taken that hard look, and
has adequately explained its conclusions that may, but need not, include requiring
the implementation of cost-effective SAMAs.

74 See 40 C.F.R. § 1500.1(c).

75 Methow Valley, 490 U.S. at 351.

6 Tf the NRC Staff has not previously considered SAMAs for an applicant’s plant in an EIS or
Environmental Assessment it must do so in the context of its review of a license renewal application, 10
C.F.R. §51.53(c)(3)(ii)(L), and a license renewal cannot be granted unless and until all the applicable
requirements of 10 C.F.R. Part 51 have been satisfied. 10 C.F.R. § 54.29(b).

7TNEPA does not mandate the particular decisions that an agency must reach, only the process the
agency must follow while reaching decisions. McGuire/Catawba, CLI-02-28, 56 NRC at 388 n.77
(citing Methow Valley, 490 U.S. at 350).
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?

Lawrence G. McDade, Chairman
ADMINISTRATIVE JUDGE

Dr. Kaye D. Lathrop
ADMINISTRATIVE JUDGE

Dr. Richard E. Wardwell
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 14,2011

78 Copies of this Memorandum and Order were sent this date by Internet e-mail to: (1) Counsel
for the NRC Staff; (2) Counsel for Entergy; (3) Counsel for the State of New York; (4) Counsel for
Riverkeeper, Inc.; (5) Manna Jo Green, the Representative for Clearwater; (6) Counsel for the State of
Connecticut; (7) Counsel for Westchester County; (8) Counsel for the Town of Cortlandt; (9) Mayor
Sean Murray, the Representative for the Village of Buchanan; and (10) Michael J. Delaney, counsel
for the City of New York.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Paul B. Abramson
Dr. Richard F. Cole

In the Matter of Docket No. 50-293-LR
(ASLBP No. 06-848-02-LR)

ENTERGY NUCLEAR GENERATION
COMPANY and ENTERGY
NUCLEAR OPERATIONS, INC.
(Pilgrim Nuclear Power Station) July 19, 2011

This proceeding concerns the application of Entergy Nuclear Generation Com-
pany and Entergy Nuclear Operations, Inc. for renewal of the operating license
for its Pilgrim Nuclear Power Station, located in Plymouth, Massachusetts. On
remand, a majority of the Licensing Board concludes that accounting for the me-
teorological patterns, atmospheric transport modeling, and data issues raised by
Intervenor Pilgrim Watch cannot credibly alter which severe accident mitigation
alternatives are potentially cost-beneficial to implement.

SEVERE ACCIDENT MITIGATION ANALYSIS

The requirements of the National Environmental Policy Act (NEPA) as applied
to severe accident mitigation alternatives (SAMA) analysis do not demand a fully
developed plan or detailed examination of specific measures that will be employed
to mitigate adverse environmental effects. SAMA analysis is neither a worst-case
nor a best-case impacts analysis, and the agency’s obligations under NEPA are
tempered by a practical rule of reason.
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SEVERE ACCIDENT MITIGATION ANALYSIS

Use of mean consequences in severe accident mitigation alternatives analysis
is consistent with Commission policy and precedent, whereas the 95th percentile
approach requested by Intervenor is akin to a worst-case scenario analysis —
which is not required by the Commission.

SEVERE ACCIDENT MITIGATION ANALYSIS

The goal of a severe accident mitigation alternatives analysis is to identify
potential changes to a nuclear power plant, or its operations, that might reduce the
risk (the likelihood or the impact, or both) of a severe reactor accident for which
the benefit of implementing the changes outweighs the cost of the implementation.

MATERIALITY

Based on uncontroverted evidence, the effects of the two meteorological
patterns at issue, the “sea breeze” effect and the “hot spot” effect, must cause
the expected average offsite damages to increase by at least a factor of two for
the next most costly severe accident mitigation alternative to be cost-effective,
i.e., to credibly alter the conclusions regarding which severe accident mitigation
alternatives are cost-beneficial to implement. Uncontroverted expert testimony
establishes that more accurate modeling of the meteorology would not result
in differences approaching a factor of two for any particular meteorological
condition, and therefore could not cause the computed resultant deposition of
radioactive products released during any particular severe accident scenario to be
in error by more than a factor of two.

EVIDENCE

The evidence before us indicates that more accurate meteorological modeling
of the “hot spot” phenomenon cannot alter the severe accident mitigation alter-
natives cost-benefit analysis because (1) experts testified that the phenomenon is
unsubstantiated and would not affect the severe accident mitigation alternatives
cost-benefit conclusions if it did exist, (2) the Intervenor has not provided any
scientific or technical support for its generalized assertions about “hot spots,”
and (3) Intervenor’s declarant’s unsubstantiated assertion of the phenomenon’s
importance was made without his being qualified as an expert in meteorology.
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PARTIAL INITIAL DECISION
(Rejecting, Upon Remand, Pilgrim Watch’s Challenge to
Meteorological Modeling in SAMA Analysis in Entergy’s License
Renewal Application)

I. INTRODUCTION

Applicant Entergy! seeks renewal of its operating license for the Pilgrim
Nuclear Power Station (Pilgrim) for an additional 20-year period beyond its
current operating license expiration date of June 8, 2012.2 The Commission
has remanded to us® an issue raised by Pilgrim Watch, the Intervenor in this
proceeding, regarding certain aspects of the meteorological modeling and data
used in Entergy’s severe accident mitigation alternatives (SAMA) analysis which
Pilgrim Watch argues to be deficient. Having fully considered all record evidence,
we find that accounting for the meteorological patterns, atmospheric transport
modeling, and data issues raised by Pilgrim Watch cannot credibly alter the
Pilgrim SAMA analysis conclusions regarding which SAMAs are potentially
cost-beneficial to implement. Accordingly, we find in favor of the Applicant,
Entergy, with respect to the remanded matters.*

II. BACKGROUND

A. The Procedural History of Entergy’s License Renewal Application

On January 25, 2006, Entergy submitted an application to renew its operating
license for Pilgrim for a 20-year period pursuant to 10 C.F.R. Part 54.5 Pilgrim
Watch filed an intervention petition® in response to the NRC’s publication of a
notice of opportunity for hearing in the Federal Register.”

This Board, in LBP-06-23, granted Pilgrim Watch’s hearing request, admitting
two contentions: Contention 1, concerning the aging management program
for buried pipes and tanks containing radioactively contaminated water, and

I'The Applicant Entergy encompasses two entities, Entergy Nuclear Generation Company and
Entergy Nuclear Operations, Inc.

2See 71 Fed. Reg. 15,222, 15,222 (Mar. 27, 2006).

3CLI-10-11, 71 NRC 287, 290 (2010).

4We further find that reliance by the NRC Staff upon Entergy’s SAMA analysis would be reasonable
in satisfaction of its obligations under the National Environmental Policy Act (NEPA).

371 Fed. Reg. at 15,222.

6 Request for Hearing and Petition to Intervene by Pilgrim Watch (May 25, 2006). In its intervention
petition, Pilgrim Watch proffered five contentions. /d. at 3.

771 Fed. Reg. at 15,222.
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Contention 3, challenging Entergy’s SAMA analysis.® In admitting Contention 3,
the Board limited it to the following challenge:

Applicant’s SAMA analysis for the Pilgrim plant is deficient in that the input data
concerning (1) evacuation times, (2) economic consequences, and (3) meteorological
patterns are incorrect, resulting in incorrect conclusions about the cost versus benefits
of possible mitigation alternatives, such that further analysis is called for.’

The Board also granted the requests from the Towns of Plymouth and Duxbury,
Massachusetts, to participate in this proceeding pursuant to 10 C.F.R. § 2.315(c),'®
and rejected an intervention petition filed by the Massachusetts Attorney Gen-
eral.!!

On May 18, 2007, Entergy moved for summary disposition of Contention 3.2
The NRC Staff supported the motion and Pilgrim Watch opposed the motion.'3 In
LBP-07-13, the majority of this Board granted Entergy’s motion and dismissed
Contention 3.1

On April 10, 2008, the Board held an evidentiary hearing on the merits of
Contention 1" and closed the evidentiary record shortly thereafter.'® In LBP-08-
22, we resolved Contention 1 in favor of Entergy and terminated the proceeding.!”

8 See LBP-06-23, 64 NRC 257, 348-49 (2006).

°Id. at 341.

10§¢e Board Order and Notice (Regarding Oral Argument and Limited Appearance Statement
Sessions) (June 21, 2006) at 1 (unpublished).

I LBP-06-23, 64 NRC at 349, aff’'d, CLI-07-3, 65 NRC 13, 16 (2007).

12 See Entergy’s Motion for Summary Disposition of Pilgrim Watch Contention 3 (May 18, 2007).

13See NRC Staff Response to Entergy’s Motion for Summary Disposition of Pilgrim Watch
Contention 3 (July 2, 2007) at 1; Pilgrim Watch’s Answer Opposing Entergy’s Motion for Summary
Disposition of Pilgrim Watch Contention 3 (July 2, 2007) at 1.

14 §oe LBP-07-1 3,66 NRC 131, 137 (2007). Pilgrim Watch sought interlocutory Commission review
of LBP-07-13, Pilgrim Watch Brief on Appeal of LBP-07-13 Memorandum and Order (Ruling on
Motion to Discuss [sic] Petitioner’s Contention 3 Regarding Severe Accident Mitigation Alternatives)
(Nov. 13, 2007) at 1, which the Commission denied, holding that Pilgrim Watch’s appeal must await
the Board’s final decision. CLI-08-2, 67 NRC 31, 32 (2008).

I5Tr. at 557-874.

16 Board Memorandum and Order (Ruling on Pilgrim Watch Motions Regarding Testimony and
Proposed Additional Evidence Relating to Pilgrim Watch Contention 1) (June 4, 2008) at 3-4
(unpublished).

17LBP-08-22, 68 NRC 590, 610 (2008). Judge Young concurred with LBP-08-22. Id. at 612
(Young, J., concurring). The Commission denied Pilgrim Watch’s petition for review of Contention
1. See CLI-10-14, 71 NRC 449, 471 (2010).
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Pilgrim Watch petitioned for review of that initial decision and several other Board
decisions, including our order dismissing Contention 3 on summary disposition.'?

On March 26, 2010, the Commission reversed in part the Board majority’s
decision granting summary disposition of Contention 3 and remanded the matter
“as limited by [the Commission’s] ruling, to the Board for hearing.”'® Specifically,
the Commission remanded certain meteorological issues imbedded in Contention
3 that challenged the adequacy of the straight-line Gaussian plume model used in
the MACCS?2 code for performing the SAMA analysis, insofar as they considered
the “sea breeze” and the potential for plumes headed out to sea to change direction,
remain concentrated, and cause “hot spots” of radioactivity.?

Additionally, if the Board were to conclude that there is a deficiency in the
challenged meteorological modeling and data that is material enough that it could
cause additional SAMASs to become cost-effective, the Commission’s remand
required consideration of certain economic costs and evacuation timing issues.?!
The Commission explained this qualified remand:

if the Board on remand were to conclude that there is a material deficiency in
the meteorological patterns modeling, the economic cost calculations also could
warrant reexamination. We therefore remand the economic cost and evacuation time
portions of Contention 3 to the Board, but only to the extent that the Board’s merits
conclusion on meteorological patterns may materially call into question the relevant
economic cost and evacuation timing conclusions in the Pilgrim SAMA analysis.??

On August 27, 2010, the Commission provided further guidance regarding
the scope of Contention 3, explaining that “the issue on remand focuses on
the adequacy of the atmospheric dispersion modeling in the Pilgrim SAMA
analysis, not the methodology or underlying assumptions used for translating the
atmospheric dispersion modeling results into economic costs.”??

18 See Pilgrim Watch’s Petition for Review of LBP-06-848 [sic], LBP-07-13, LBP-06-23 and the
Interlocutory Decisions in the Pilgrim Nuclear Power Station Proceeding (Nov. 12, 2008) at 1.

19CLI-10-11, 71 NRC at 290.

2014, at 298-300, 305, 307.

21 1d. at 307-08.

221d. at 308. Pilgrim Watch requested that the Commission reconsider its decision in CLI-10-11,
arguing that the Commission improperly limited the scope of Contention 3 to exclude the economic
consequences portion of the contention. See Pilgrim Watch Motion for Reconsideration of CLI-10-11
(Apr. 5, 2010) at 2. The Commission denied the motion, reiterating that the effects of spent fuel
accidents, decontamination cleanup costs, and health costs are not within the scope of the remanded
contention. CLI-10-15, 71 NRC 479, 480-84 (2010).

23 CLI-10-22, 72 NRC 202, 207 (2010). Further, the Commission noted that the Board should
“consider whether the NRC’s practice [of using the mean consequence values] is reasonable for
a SAMA analysis, and whether Pilgrim Watch’s concerns are timely raised.” Id. at 207 n.34. In

(Continued)
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On September 15, 2010, the Board held a prehearing conference with the parties
to discuss the scope of Contention 3.2* After receiving briefs on the matter,> on
September 23, 2010, the Board framed the scope of remanded Contention 3 as
follows:

the primary and threshold issue [is] whether the meteorological modeling in the
Pilgrim SAMA analysis is adequate and reasonable to satisfy NEPA, and whether
accounting for the meteorological patterns/issues of concern to Pilgrim Watch could,
on its own, credibly alter the Pilgrim SAMA analysis conclusions on which SAMAs
are cost-beneficial to implement.?¢

The Board stated that if it found meteorological modeling deficiencies in the
SAMA analysis significant enough to cause additional SAMASs to become cost-
effective, then the Board would consider whether the evacuation and economic

response, the Board called for briefs, and the Board majority requested expert affidavits from
the parties regarding the timeliness of the “mean consequence values issues.” See Board Order
(Confirming Matters Addressed at September 15, 2010, Telephone Conference) (Sept. 23, 2010) at
2 (unpublished) [hereinafter Sept. 23, 2010 Order]; Board Order (Questions from Board Majority
Regarding the Mechanics of Computing “Mean Consequences” in SAMA Analyses) (Oct. 26, 2010)
at 3-5 (unpublished). After considering the briefs and affidavits submitted by the parties, a majority of
the Board held that the mean consequence values issue was not timely raised and thus the Board would
not entertain the issue. See Board Order (Ruling on Timeliness of Mean Consequence Issue) (Nov. 23,
2010) at 1-2 (unpublished); accord Board Memorandum and Order (Ruling on Timeliness of Mean
Consequence Values Issue) (Mar. 3, 2011) at 1. Judge Young dissented, concluding that Pilgrim
Watch raised the issue in responding to Entergy’s motion for summary disposition of Contention
3. See Separate Statement of Administrative Judge Ann Marshall Young (Mar. 3, 2011) at 1, 4
(unpublished).

24 See Board Order (Scheduling Telephone Conference) (Sept. 2, 2010) (unpublished) [hereinafter
Conference Scheduling Order]. Pilgrim Watch filed a motion for clarification of the September 2,
2010 order. See Pilgrim Watch Motion for Clarification ASLB Order (Sept. 2, 2010) (Sept. 9, 2010)
(ADAMS Accession No. ML201580318). The Board did not rule on that motion, instead advising that
Pilgrim Watch may seek further clarification with the Commission. See Sept. 23, 2010 Order at 2-3.
In response, Pilgrim Watch requested such clarification from the Commission. See Pilgrim Watch
Motion Regarding ASLB Refusal to Respond to Pilgrim Watch’s Motion for Clarification ASLB
Order (Sept. 2, 2010) (Sept. 22, 2010). The Commission denied Pilgrim Watch’s request, concluding
that Pilgrim Watch’s questions were answered by the Board or were premature. CLI-10-28, 72 NRC
553, 554 (2010).

2SNRC Staff’s Initial Response to the Board’s Order (Regarding Deadlines for Submission of
Parties) (May 12, 2010); Entergy’s Submission on Scope and Schedule for Remanded Hearing (May
13, 2010); Pilgrim Watch Response to ASLB’s May 5, 2010 Order (May 13, 2010); NRC Staff
Reply to Pilgrim Watch Response Board’s [sic] May 5, 2010 Order (May 17, 2010); Pilgrim Watch’s
Reply to Entergy’s Submission on Scope and Schedule for Remanded Hearing (May 17, 2010);
Pilgrim Watch’s Reply to NRC Staffs [sic] Initial Brief to the Board’s Order (Regarding Deadlines
for Submission of Parties) (May 17, 2010); Entergy’s Reply to Pilgrim Watch’s Response to ASLB’s
May 5, 2010 Order (May 18, 2010).

26 Sept. 23, 2010 Order at 1.
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issues identified in CLI-10-11 might be open for adjudication.?’” On the other
hand, if the Board determined there are no meteorological modeling deficiencies
calling into question the SAMA analysis conclusions, then the Board’s action on
remand would be complete.”® The Board also directed the parties to address a
series of questions regarding the meteorological phenomena at issue, specifically
the impact of “sea breeze” and “hot spots” on Pilgrim’s SAMA analysis.

On January 3, 2011, the parties filed initial written presentations on Contention
3, prefiled expert testimony, and prefiled exhibits.’® Thereafter, on January 13,
2011, pursuant to 10 C.F.R. § 2.323, Entergy filed a motion in limine contending
that Pilgrim Watch’s prefiled testimony and portions of its exhibits were outside
the scope of remanded Contention 3 or unsupported by a qualified witness, and
thus should be excluded from the evidentiary record.’! The NRC Staff supported
Entergy’s motion,*? and Pilgrim Watch opposed the motion, but conceded that its
prefiled testimony was a statement of position rather than prefiled testimony.*

On February 1, 2011, the parties filed rebuttal testimony.?*

2d. at 3.

28 See Conference Scheduling Order at 2.

29 Sept. 23, 2010 Order, App. A.

30 Entergy submitted the following prefiled testimony: Exh. ENT000001, Testimony of Dr. Kevin R.
O’Kula and Dr. Steven R. Hanna on Meteorological Matters Pertaining to Pilgrim Watch Contention
3 (Jan. 3, 2011) [hereinafter O’Kula/Hanna Testimony]; Exh. ENT000012, Testimony of Dr. Kevin
R. O’Kula on Source Term Used in the Pilgrim Nuclear Power Station Severe Accident Mitigation
Alternatives (SAMA) Analysis (Jan. 3, 2011); and ten prefiled exhibits. See Entergy Hearing
Exhibit List (Jan. 3, 2011). The NRC Staff submitted the following prefiled testimony: Exh.
NRC000014, NRC Staff Testimony of Nathan E. Bixler and S. Tina Ghosh Concerning the Impact of
Alternative Meteorological Models on the Severe Accident Mitigation Alternatives Analysis (Feb. 2,
2011) [hereinafter Bixler/Ghosh Testimony]; Exh. NRC000015, NRC Staff Testimony of James V.
Ramsdell, Jr., Concerning the Impact of Specific Meteorological Conditions on the Severe Accident
Mitigation Analysis (Feb. 2, 2011) [hereinafter Ramsdell Testimony]; and thirteen exhibits. NRC
Staff Exhibit List (Feb. 2, 2011). Additionally, the NRC Staff and Entergy jointly filed one exhibit.
Exh. JN000001, C. R. Molenkamp et al., Comparison of Average Transport and Dispersion Among a
Gaussian, a Two-Dimensional, and a Three-Dimensional Model (Oct. 2004) [hereinafter Molenkamp
Report]. Although entitled “pre-filed testimony,” Pilgrim Watch’s submission contained no expert
testimony. See Pilgrim Watch SAMA Remand Pre-Filed Testimony (Jan. 3, 2011) [hereinafter
Pilgrim Watch Statement of Position]. Pilgrim Watch filed twenty-one exhibits. Pilgrim Watch List
of Exhibits (Jan. 3, 2011).

31 Entergy’s Motion in Limine to Exclude from Evidence Pilgrim Watch’s SAMA Remand Pre-Filed
Testimony and Exhibits (Jan. 13, 2011) at 1-2.

32NRC Staff’s Response in Support of Entergy’s Motion in Limine (Jan. 24, 2011) at 1.

33 Pilgrim Watch Reply to Entergy’s Motion in Limine to Exclude from Evidence Pilgrim Watch’s
SAMA Remand Pre-Filed Testimony and Exhibits (Jan. 23, 2011) at 1-2.

3+ Entergy filed the following rebuttal testimony: Exh. ENT000013, Rebuttal Testimony of Dr.
Kevin R. O’Kula and Dr. Steven R. Hanna on Meteorological Matters Pertaining to Pilgrim Watch

(Continued)
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On February 16, 2011, the parties filed a joint motion requesting that the Board
resolve the threshold issue of Contention 3 based on the parties’ prefiled written
evidentiary submissions without holding an oral evidentiary hearing.?® The parties
also requested that the Board:

accept into the record the prefiled testimony of the parties on the meteorological
modeling issues, including the January 30 declaration of Dr. Bruce Egan submitted
by Pilgrim Watch, and the pre-filed exhibits of the parties subject to ruling on
Entergy’s Motion In Limine.3

On February 18, 2011, the Board convened a teleconference with the parties to
discuss inter alia the joint motion.’” The Board granted, pursuant to the provisions
of 10 C.F.R. §2.1206, the joint motion for good cause shown and directed the
parties to submit proposed findings of fact and conclusions of law.3® The Board
also granted Entergy’s motion in limine in part, excluding as evidence the January
3, 2011 prefiled testimony of Pilgrim Watch, explaining that the document would
not be considered evidence but rather a statement of position.*® Additionally, the
Board admitted all of the exhibits of the parties (including the declaration of
Dr. Egan), but stated that it would accord each exhibit weight to the extent it is
“relevant, material, and reliable” pursuant to 10 C.F.R. § 2.337(a).*

On March 9, 2011, in Plymouth, Massachusetts, the Board heard argument
on the threshold issue of Contention 3, examined the parties’ counsel regard-
ing proposed findings of fact and conclusions of law, and heard short closing
arguments.*!

Contention 3 (Feb. 1, 2011) [hereinafter O’Kula/Hanna Rebuttal Testimony]; and Exh. ENT000014,
Rebuttal Testimony of Dr. Kevin R. O’Kula on Source Term Used in the Pilgrim Nuclear Power
Station SAMA Analysis (Feb. 1, 2011). The NRC Staff filed the following rebuttal testimony:
Exh. NRC000016, NRC Staff Rebuttal Testimony of S. Tina Ghosh Concerning Pilgrim Watch’s
Application of NUREG-1150 and NUREG-1465 (Feb. 2, 2011). Pilgrim Watch submitted the
Statement by Bruce A. Egan, ScD., CCM (Jan. 30, 2011).

33 Joint Motion Requesting Resolution of Contention 3 Meteorological Issues on Written Submis-
sions (Feb. 16, 2011) at 1.

%1d. at2.

37Ty, at 754-83; accord Board Order (Addressing Joint Motion, Motion in Limine, Proposed
Findings of Fact and Conclusions of Law/Concluding Statements of Position, and Argument to be
held March 9, 2011) (Feb. 22, 2011) at 1-2 (unpublished) [hereinafter Feb. 22, 2011 Order].

38 Feb. 22,2011 Order at 2.

¥ d.

0pd. at2,s.

4L Tr. at 784-1018.
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III. LEGAL STANDARDS

Pilgrim Watch’s Contention 3 challenges the adequacy of the SAMA analysis
contained in Entergy’s environmental report. The NRC’s license renewal reg-
ulations require that, for a license renewal to be issued, the Commission must
determine that the applicable requirements of 10 C.F.R. Part 51, Subpart A have
been satisfied.* In an operating license renewal proceeding and as relevant to
Contention 3, 10 C.F.R. § 51.53(¢c)(3)(ii)(L) requires an applicant’s environmen-
tal report to contain, “[i]f staff has not previously considered severe accident
mitigation alternatives for the applicant’s plant in an environmental impact state-
ment or related supplement or in an environmental assessment, a consideration
of alternatives to mitigate severe accidents.”* Because the Commission has
established this requirement to provide information to be used by the Agency
staff in fulfillment of its obligation under the National Environmental Policy Act
(NEPA),* the suitability of the Entergy SAMA analysis must be judged by the
requirements of NEPA.

SAMA analysis is a site-specific mitigation analysis, for which “NEPA de-
mands no fully developed plan or detailed examination of specific measures which
will be employed to mitigate adverse environmental effects.”*> The Commission
has explained that the SAMA analysis is neither a worst-case*® nor a best-case

4210 C.F.R. § 54.29(b).

B1d. §51.53(c)(3)(ii)(L) (emphasis added).

4 See id. §51.1 (stating that the regulations in Part 51 implement section 102(2) of NEPA, codified
at 42 U.S.C. §4332(2)).

4 CLI-10-11, 71 NRC at 316 (quoting Duke Energy Corp. (McGuire Nuclear Station, Units 1 and
2; Catawba Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 431 (2003)) (internal quotations
omitted).

461n this regard, we note that our colleague once again mentions that she would have admitted
evidence on the question of whether the NRC should have used a 95th percentile consequence rather
than the mean consequence. See Separate Statement of Administrative Judge Ann Marshall Young
attached hereto at 2-3. But it is plain that the “mean” is consistent with Commission policy and
precedent, whereas the 95th percentile is akin to a worst-case scenario analysis — which is not an
approach required by the Commission. In fact, the Commission has stated in this proceeding that
“[a]s a policy matter, license renewal applicants are not required to base their SAMA analysis upon
consequence values at the 95th percentile consequence level (the level used for the GEIS severe
accident environmental impacts analysis).” CLI-10-11, 71 NRC at 316-17. The Commission has
expressed a similar view in another license renewal proceeding. Cf. AmerGen Energy Co., LLC
(Oyster Creek Nuclear Generating Station), CLI-09-7, 69 NRC 235, 263 (2009) (holding that the
“reasonable assurance” standard for aging management programs does not require a 95% confidence
level of compliance).
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impacts analysis.” And the agency’s NEPA requirements are “tempered by a
practical rule of reason.”*3

Regarding the adjudication of Contention 3, the Commission explained that
the relevant issue is “not whether there are ‘plainly better’ atmospheric dispersion
models or whether the SAMA analysis can be refined further,”* but whether “it
looks genuinely plausible that inclusion of an additional factor or use of other
assumptions or models may change the cost-benefit conclusions for the SAMA
candidates evaluated.”>® The Commission also concluded that

[u]ltimately, NEPA requires the NRC to provide a “reasonable” mitigation alter-
natives analysis, containing “reasonable” estimates, including, where appropriate,
full disclosures of any known shortcomings in available methodology, disclosure of
incomplete or unavailable information and significant uncertainties, and a reasoned
evaluation of whether and to what extent these or other considerations credibly
could or would alter the Pilgrim SAMA analysis conclusions on which SAMAs are
cost-beneficial to implement.>!

That said, we note that the question of whether or not Staff has satisfied
its obligations under NEPA is not at issue before us; the present challenge
(and, therefore, the portion of our previous decision remanded for our further
examination) is, as we discussed above, to the SAMA analysis performed by
Entergy and submitted in fulfillment of its obligations to the Staff under 10 C.F.R.
§ 51.53(c)(3)(ii)(L). Thus, we evaluate below the sufficiency of the remanded
aspects of the Entergy SAMA analysis by applying, in relevant part, the standards
appropriate for a NEPA analysis.

IV. THE PARTIES’ WITNESSES

As to the meteorological matters of Contention 3, Entergy presented, and
the Board accepted into evidence as exhibits, the prefiled written testimony of
two witnesses: (1) Dr. Kevin R. O’Kula, Advisory Engineer with URS Safety
Management Solutions, LLC, and (2) Dr. Steven R. Hanna, President of Hanna
Consultants and an Adjunct Associate Professor at the Harvard School of Public

4TCLI-10-11, 71 NRC at 316; see also Robertson v. Methow Valley Citizens Counsel, 490 U.S. 332,
354-56 (1989).

48 CLI-10-22, 72 NRC at 208 (quoting Communities, Inc. v. Busey, 956 F.2d 619, 626 (6th Cir.
1992).

49 CLI-10-11, 71 NRC at 315.

OJd. at 317.

SICLI-10-22, 72 NRC at 208-09 (internal citations omitted).
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Health.”> The professional qualifications of the witnesses are detailed in their
prefiled testimony.>

Regarding the meteorological matters pertaining to Contention 3, the NRC
Staff presented, and the Board accepted into evidence as exhibits, the prefiled
written testimony of three witnesses: (1) Dr. Nathan Bixler, Principal Member
of the Technical Staff at Sandia National Laboratories, (2) Dr. S. Tina Ghosh,
Senior Program Manager for the NRC,** and (3) Mr. James Ramsdell, Jr., Senior
Technical Researcher for Pacific Northwest Laboratories.”> The professional
qualifications of the witnesses were appended to their prefiled testimony.

Pilgrim Watch presented, and the Board accepted a document entitled “Pre-
filed Testimony” which, by agreement of the parties, we accepted as a statement
of position. In addition, the declarations of: Dr. Bruce A. Egan, President
of Egan Environmental, Inc., were accepted into evidence.’’ The professional
qualifications of Dr. Egan were discussed in the prefiled declaration.>®

V. FINDINGS OF FACT

A. Statement of the Issue

The threshold issue before the Board is “whether the meteorological modeling
in the Pilgrim SAMA analysis is adequate and reasonable to [enable the Staff
to] satisfy [its obligations under] NEPA, and whether accounting for the mete-
orological patterns/issues of concern to Pilgrim Watch could credibly alter the
Pilgrim SAMA analysis conclusions on which SAMAs are cost-beneficial to im-
plement.”* The resolution of this issue implicates two particular weather patterns
— the “sea breeze” effect (and the effects of coastal topography thereupon) and

32 0’Kula/Hanna Testimony at Q1 to A7.

3 1d. at 1-5 (discussing the professional qualifications of each witness).

34 Bixler/Ghosh Testimony at 1.

35 Ramsdell Testimony at 1.

56 Exh. NRC00001 1, Dr. Bixler’s Statement of Qualifications (Jan. 3, 2011); Exh. NRC000012, Dr.
Ghosh’s Statement of Qualifications (Jan. 3, 2011); Exh. NRC000013, Mr. Ramsdell’s Statement of
Qualifications (Jan. 3, 2011).

5TExh. PWAO000001-00-BD01, Declaration of Bruce A. Egan, Sc.D., CCM, in Support of Pilgrim
Watch’s Response Opposing Entergy’s Motion for Summary Disposition of Pilgrim Watch Contention
3 (June 20, 2007) [hereinafter Egan Decl.]; Exh. PWA000022-00-BDO01, Declaration of Bruce A.
Egan, Sc.D., CCM, in Support of Pilgrim Watch’s Response Opposing Entergy’s Initial Statement of
Position on Pilgrim Watch Contention 3 (Jan. 30, 2011); Exh. PWA000023-00-BDO01, Statement by
Bruce A. Egan, Sc.D., CCM (Jan. 30, 2011) [hereinafter Egan Statement].

38 Egan Decl. at 2.

39 Conference Scheduling Order at 1.

39



the “hot spot” effect — which Pilgrim Watch claims, if properly accounted for,
could cause the SAMA cost-benefit-analyses conclusions to be altered.

B. SAMA Analyses in General

The goal of a SAMA analysis is to identify potential changes to a nuclear power
plant, or its operations, that might reduce the risk (the likelihood or the impact, or
both) of a severe reactor accident for which the benefit of implementing the change
outweighs the cost of implementation.® To that end, a SAMA analysis evaluates
the extent to which “probability-weighted consequences of the analyzed severe-
accident sequences would decrease if a specific SAMA were implemented at a
particular facility,” and whether the decrease in consequences would sufficiently
reduce risk for the SAMA to be cost-beneficial to implement.®! A SAMA analysis
is a probabilistic analysis focused on long-term and spatially averaged impacts
from severe accident events for the purpose of making cost-benefit evaluations.?
The effects are averaged both over the area within 50 miles of the site and over
the expected variations in meteorological patterns.

C. Additional Cost-Effective SAMA at Pilgrim

Uncontroverted evidence establishes that the lowest-cost not-implemented
SAMA for the Pilgrim plant has a cost approximately twice the benefit derived
from its implementation.®3 Thus, for the asserted flaws in the meteorological
modeling to cause that next SAMA to be cost-effective to implement, the benefit
or cost averted must increase by approximately a factor of two by correction of
those errors asserted by Pilgrim Watch and remanded here. And this advises
that the sum of the offsite economic cost risk (OECR) and population dose risk
(PDR), which together comprise approximately 86% of the averted-cost benefit,
would need to increase by somewhat more than a factor of two before another

%0 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-02-17, 56 NRC 1, 5 (2002) (“The purpose of the SAMA review is to ensure than any plant
changes — in hardware, procedures, or training — that have a potential for significantly improving
severe accident safety performance are identified and assessed. If the cost of implementing a particular
SAMA is greater than its associated benefit, the SAMA would not be considered cost-beneficial.”);
accord O’Kula/Hanna Testimony at A15 (O’Kula); Bixler/Ghosh Testimony at A7 (Ghost and Bixler).

61 CLI-10-11, 71 NRC at 291.

62 0’Kula/Hanna Testimony at A16 (O’Kula).

63 The results of the SAMA analysis for the Pilgrim plant indicate that for the next potentially
cost-beneficial SAMA, SAMA 8, the approximate cost of implementing the SAMA (>$5,000,000) is
more than twice the benefit ($2,410,000) derived from the cost averted by implementing the SAMA.
Id. at A47 (O’Kula).
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SAMA would be considered potentially cost beneficial.* Indeed, the Staff’s
expert witness, Mr. Ramsdell, testified that this averted-cost benefit would need
to increase “by a factor of about 2.5 [in order] to make the next lowest cost SAMA
appear cost[ Jbeneficial.”® Thus we find that the effects of the two meteorological
patterns at issue must cause the expected average offsite damages to increase by
at least a factor of two for the next most costly SAMA to be cost-effective, i.e.,
to credibly alter the Pilgrim SAMA analysis conclusions on which SAMAs are
cost-beneficial to implement.

D. As to the Sea Breeze

Pilgrim Watch contends that the Pilgrim SAMA analysis significantly under-
estimates offsite consequences of a severe accident because (1) the MACCS2
computer code used by Entergy in its SAMA analysis ignores sea breeze circula-
tions and (2) the single meteorological data collection site used to provide the data
for the computations cannot adequately capture the complex wind trajectories
caused by the sea breeze effect.®® Pilgrim Watch argues that “the topography of
a coastal environment plays an important role in the sea breeze circulation[ ] and
can alter the typical flow pattern expected from a typical sea breeze along a flat
coastline.”®’ Pilgrim Watch also argues that “Pilgrim’s coastal location increases
doses on communities inland to an approximate distance of 15 km (9.3 miles).”

1. Pilgrim’s Wind Data Included the Appropriate Portion and
Information for the Sea Breeze

Contrary to Pilgrim Watch’s claim, the computations with MACCS2 do not
ignore sea breezes. Entergy’s SAMA analysis covers an entire year and thus
includes data reflecting both types of coastal breeze, land and sea breezes.®
Pilgrim’s onsite meteorological tower captured both seaward and inland coastal
breezes during 2001, and Entergy used this meteorological data in the MACCS2
calculation of the SAMA analysis.”® Both the primary and backup data collection

%4 1d. (O’Kula).

65 Ramsdell Testimony at A36.

%6 pilgrim Watch Statement of Position at 4-5.

67 Id. at 6-7 (citing Exh. PWA000011-00-BDO1, J. D. Spengler & G. J. Keeler, Final Project Report,
Feasibility of Exposure Assessment for the Pilgrim Nuclear Power Plant at 40 (May 12, 1988))
[hereinafter Spengler Report].

8 Jd. at 6 (citing Spengler Report).

% 0’ Kula/Hanna Testimony at A74 (Hanna); Ramsdell Testimony at A10.

70 O’Kula/Hanna Testimony at A77 (O’Kula).
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towers are located less than !/4 mile from the coastline.”" If there is a coastal breeze
onsite, it is recorded by the onsite meteorological towers and has been included
as part of the MACCS?2 calculation. As concluded by Entergy’s experts, “the
2001 Pilgrim hourly meteorological data used in the SAMA analysis captures the
coastal breeze effect, including any sea breeze blowing inland during the day and
any land breeze blowing offshore during the night.”’

Pilgrim Watch’s and Dr. Egan’s claims that one meteorological data collection
site cannot adequately capture the complex wind trajectories caused by the sea
breeze effect were shown to be incorrect by Dr. O’Kula and Dr. Hanna. By
comparing annual wind roses (which show the frequency that the wind is blowing
in each of sixteen directional sectors)’? for other coastal sites in the SAMA
domain, Dr. O’Kula and Dr. Hanna concluded that the Pilgrim site’s observed
wind directions for 2001 are representative of the other coastal sites.” Dr. O’Kula
and Dr. Hanna also testified that they compared the Pilgrim 2001 annual wind
rose to wind roses from inland sites within the SAMA domain beyond typical
sea breeze range, such as Taunton, and found “little net change” between them.”
Dr. O’Kula and Dr. Hanna concluded that the 2001 annual wind roses “show
no dramatic differences that would affect the long term and broad area impacts
produced by a SAMA analysis.””® They explained that local temporal and spatial
dependencies of individual sea breezes do not affect the SAMA analysis because
they average out over the year.”” Dr. O’Kula and Dr. Hanna confirmed this
result by CALMET Trajectory Analysis,’® which was used to calculate the annual
distribution of trajectories from the Pilgrim Station.

Entergy also presented uncontroverted evidence demonstrating that the single
year’s worth of meteorological data collected at the site during 2001 is both
temporally and spatially representative of other years’ data. Dr. Hanna explained
that comparing the annual wind rose at Pilgrim for 2001 to the annual wind roses at
Pilgrim for 1996-2000 shows that the 2001 wind rose is reasonably representative
of other years.” Indeed, quantitatively comparing the percentages of each year

71 1d. at A73 (O’Kula and Hanna).

72 Id. (O’Kula and Hanna) (emphasis added).

3 Id. at A14 (O’Kula and Hanna).

74 Id. at A79 (O’Kula and Hanna).

75 Id. (0’Kula and Hanna) (citing Exh. ENT000004-00-BDO01, Steven Hanna & Elizabeth Hendrick,
Analysis of Annual Wind Roses and Precipitation Within about 50 Miles of the Pilgrim Nuclear Power
Station, and Use of CALMET to Calculate the Annual Distribution of Trajectories from the Pilgrim
Station at B-11 (Dec. 2010) [hereinafter Hanna Report]).

76 Jd. (O’Kula and Hanna).

77 Id. (O’Kula and Hanna).

78 Id. (O’Kula and Hanna).

" Id. at Q65-A65 (Hanna).
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that the wind is blowing in each of the sixteen directional sectors establishes that
the maximum variation from year to year was an increase in the NNE direction
by 3.1% (i.e., from 14% to 17.1%), while more than half of the yearly variations
in any directional sector are less than 1%.% This comparison led Dr. Hanna to
conclude that, as to wind direction used in the SAMA analysis, “the annual wind
rose from 2001 at the Pilgrim Station is representative of other years.”®' Entergy
also presented an evaluation demonstrating that the Plymouth Municipal Airport
2001 precipitation data used in the Pilgrim SAMA analysis is representative of
the 2001 precipitation levels at eight other sites in the SAMA domain® and
representative of the precipitation levels for the years 1995 to 2009.33

Dr. Egan suggests that the Molenkamp model comparison study (Molenkamp
Report) does not validate use of the Gaussian Plume for Pilgrim’s SAMA analysis
because “a comparison of model predictions made in the relatively flat area of the
‘Southern Great Plains (SGP) site in Oklahoma and Kansas’ cannot be used to
state how model comparisons would fare at a coastal area like Plymouth, MA.”8
Entergy’s experts agree that “topography and other surface property variability
. .. could affect local wind speed and direction,”> but note that the Molenkamp
Report concluded that the selected site had “sufficient variability for the purpose
of this study,”®® which was to evaluate whether it was necessary to use more
sophisticated models than MACCS?2 for performing SAMA analyses.

Dr. Hanna provided specific uncontroverted evidence indicating adequate
similarity between the Southern Great Plains and the Pilgrim coastal domain,
in terms of wind variations and topography.?” He testified that the wind roses
the Molenkamp Report provided for six sites showed approximately the same
variability as the wind roses for weather sites in the Pilgrim analysis.3

Thus we conclude, based on our review of the evidence, that the Pilgrim SAMA
analysis incorporates the proper fraction (percentage) of contribution from times
when the sea breeze is blowing and that the data used by Entergy to represent the
sea breeze and other meteorological phenomena as well as topographical effects
are sufficiently representative of the conditions at Pilgrim for SAMA analyses use.
Further, we find the Entergy Pilgrim data and analysis includes an appropriate
contribution from the sea breeze effect.

80 Hanna Report at 26 tbl. 3; see also O’Kula/Hanna Testimony at A65 (Hanna).
81 Hanna Report at 24-25.

82 1d. at 34.

83 0’Kula/Hanna Testimony at A72 (Hanna).

84 Egan Statement at 7.

85 0’Kula/Hanna Rebuttal Testimony at A6 (O’Kula and Hanna).

86 Jd. (O’Kula and Hanna) (quoting Molenkamp Report at 3).

871d. at A7, A8 (Hanna).

88 Jd. at A7 (Hanna).
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2. Sea Breezes Are Localized Phenomena; They Do Not Materially
Impact the Large Inland Areas That Make Up the Dominant
Portions of the SAMA Impacts

Entergy’s expert testimony indicates that sea breeze conditions are (1) most
often localized within 10 miles of the coast®® and (2) generally beneficial in
dispersing the plume and decreasing doses.” The sea breeze is generally a highly
beneficial phenomenon that disperses and dilutes the plume concentration and
thereby lowers projected doses downwind from the release point.®! Furthermore,
Entergy’s expert testimony concludes that a sea breeze influence at Pilgrim would
generally penetrate only 5 to 10 miles inland®? and will not be a factor toward the
more heavily populated inland areas that are present in the 50-mile radius over
which the SAMA analysis is conducted.

The Staff presented evidence that sea breezes occur in Boston, Massachusetts,
only 31 days per year (8.5%) and that sea breeze circulation near Pilgrim is
weaker and has less inland penetration than near Boston. Staff’s expert testimony
on this point is:

A recent Master’s degree thesis analyzed sea breeze events at General Edward
Lawrence Logan International Airport (“Logan”) in Boston, Massachusetts over a
recent ten (10) year period using criteria developed by Miller and Keim. Thorp
determined from the Logan data that meteorological conditions conducive to sea
breeze events occurred an average of about 88 days per year (24%), but actual sea
breeze events only occurred an average of about 31 days per year (8.5%). The
average time of onset of the sea breeze was about 10:00 am and the average duration
was about 8 hours. About 25% of the sea breeze events were marginal events that
lasted less than 2 hours, were interrupted by periods of calm, or light and variable
winds, or had no clear start or stop. Typical inland penetration of the sea breeze
varied from about 10 to 25 miles depending on the underlying synoptic situation.
Sea breeze flow patterns presented by Thorp suggest that the sea breeze circulation
in the vicinity of Pilgrim is weaker than in the vicinity of Logan and has more limited
inland penetration.?

891d. at A77 (O’Kula).

0 1d. at A76 (Hanna).

91 Exh. NRC000006-00-BDO01, Washington Safety Management Solutions LLC, Washington Group
International, Radiological Dispersion and Consequence Analysis Supporting Pilgrim Nuclear Power
Station Severe Accident Mitigation Alternative Analysis at 20-21 (May 2007).

92 0’Kula/Hanna Testimony at A74 (Hanna).

93 Ramsdell Testimony at A8 (emphasis added) (citing Exh. NRC000010, Jennifer E. Thorp, The
Eastern Massachusetts Sea Breeze Study (May 2009) (unpublished)). According to Dr. Hanna, a
“synoptic wind” is caused by prevailing pressure gradients that are often too strong to be overcome
by the local pressure difference causing coastal breezes. O’Kula/Hanna Testimony at A74 (Hanna).
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3. Entergy’s SAMA Analysis Conservatively Accounts for Sea Breezes

Entergy’s experts explained that the SAMA analysis conservatively accounts
for “the deposition that would occur from an individual sea breeze occurrence.”**
They explained that “any deposition impacts from a typical single sea breeze
would generally be limited to 10 miles inland” because “sea breezes are localized
phenomena that generally occur within 10 miles of the coast.””> However, the
present Pilgrim SAMA analysis “model[s] any plume initiated during a sea breeze
event as continuing to travel in the same direction out to 50 miles, and thus would
model these plumes as reaching the more heavily populated inland areas.”®
Pilgrim Watch does not controvert Entergy’s testimony that approximately 95%
of the PDR occurs (outside the reach of the sea breeze effects) in the 10- to
50-mile range,”” and 83% of the SAMA offsite population dose consequences
occur in the 20- to 50-mile range from the Pilgrim plant.”® Dr. O’Kula explained
that, as a result, “the Pilgrim SAMA analysis conservatively accounts for the
sea breezes by assuming that they had impacts throughout the 50-mile range,
and not just the 10-mile range near the coast where such breezes might be
localized.”® Thus we conclude, based upon our review of the evidence, that using
data from only the Pilgrim site (which is in substantial agreement with wind
data from nearby measuring stations) and coupling that with the Gaussian Plume
model of MACCS2, which computes consequences outside the reach of the actual

94 Id. at A0 (O’Kula and Hanna).

9 Id. (O’Kula and Hanna).

% 1d. at A77 (O’Kula).

971d. at A43 (O’Kula).

% 1d. at A77 (O’Kula).

9 Id. (O’Kula); accord Ramsdell Testimony at Al4. Entergy’s testimony also addresses the
suggestion that sea breezes may increase concentrations for coastal locations by drawing contaminants
inland that would otherwise be directed offshore or be carried aloft, thereby subjecting inhabitants of
coastal communities to larger doses. In this regard, Dr Hanna testified that:

Pilgrim Watch hypothesizes specific short-term scenarios for which the ability to track an
individual plume and determine concentrations and depositions at specific locations are
important, as would be the case for emergency response or for EPA air permit applications.
However, the Pilgrim SAMA analysis is focused on expected annual consequences integrated
over an area with radius 50 miles, based on use of one year of hourly meteorological data.
While over the course of a year it is possible that a hypothetically simulated plume during
one or two hours could be redirected onshore by an individual sea breeze, thereby increasing
impacts, it is also true that a hypothetically simulated plume during another hour could be
redirected offshore by an individual land breeze yielding no impacts. Because the SAMA
analysis simulates postulated plume travel based on weather scenarios experienced over the
course of a year, which includes both sea breezes and land breezes, there is little net change
on an expected annual basis over a broad area.
O’Kula/Hanna Testimony at A78 (Hanna).
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meteorological patterns associated with sea breezes, causes the Pilgrim SAMA
analysis to conservatively compute the effects of the sea breeze phenomenon.

4. Sea Breezes Generally Decrease Doses in the Region That Contributes
Most to Overall Consequences

Dr. O’Kula testified that “population dose and economic cost results are
relatively insensitive to individual plume transport behavior.”'® He explained that
“hourly variations in plume behavior and individual plume travel trajectories are
of secondary importance to . . . long-term, longer-distance (out to 50 miles) land
contamination impacts” because “the land contamination result is the principal
contributor to the long-term population dose and economic costs.”!*!

Dr. Hanna testified that, for SAMA purposes, “the sea breeze phenomenon
generally has the beneficial effect of decreasing doses at specific locations where
maximum concentrations would occur and for specific time periods rather than
increasing them.”!?? The reason sea breezes are more likely to decrease, rather than
increase, consequences stems from the fact that “coastal breezes are dispersive
over a several-hour period.”' Dr. Hanna explained

Coastal land and sea breezes are a type of mesoscale or medium range phenomena
that lead to relatively slow (over an hour or two) fluctuations in wind speeds and
directions over 90° to 180°. Therefore, they would be likely to increase lateral
dispersion and reduce concentrations and dosages at specific locations near the
centerline of the plume over a given time period ranging from one to several hours.
Accordingly, for a period of time up to about a day, because of the broad (as
much as 180°) variations in wind direction during a coastal breeze episode, sea and
land breezes are not a concentrating phenomenon (increasing the maximum plume
centerline concentration). Rather they are a dispersive one (lowering the maximum
plume centerline concentration and thereby lowering projected dose at that location
and for that time period).'%*

Entergy’s experts testified that “on an annual basis, sea breezes during the day
are generally offset by land breezes at night.”!% Similarly, Staff’s expert testified
that the effects of overestimating and underestimating the impacts more or less
cancel each other:

100 7. at Ad4 (O’Kula).

101 4. (O’Kula).

102 14 at A76 (Hanna).

103 74, at A81 (O’Kula and Hanna).
104 74 at A76 (Hanna).

10574, at A81 (O’Kula and Hanna).

46



Recalling that sea breeze events occur about 8.5% of the days, we can then estimate
that the MACCS2 wind model would underestimate offsite consequences about

3.5% of the time . . . during the year because it didn’t represent the sea breeze
circulation explicitly. We can also estimate that MACCS2 would overestimate
offsite consequences about 2.8% of the time . . . .10

Thus we find that the present Pilgrim SAMA analysis does not underestimate
the consequences of scenarios that occur during the presence of the sea breeze,
and therefore does not underestimate, as a result of inaccuracies in modeling the
sea breeze meteorology, the benefit of implementation of any SAMA.

5. More Accurate Modeling of the Meteorology Would Not Result in the
Identification of Additional Cost-Effective SAMAs

Uncontroverted expert testimony establishes that more accurate modeling of
the meteorology would not result in differences of more than a factor of two for
any particular meteorologic condition, and therefore could not cause the computed
resultant deposition of radioactive products released during any particular severe
accident scenario to be in error by more than a factor of two. We note that the
only dispute before us regards the predicted deposition during the occurrence of
the “sea breeze” effect and the “hot spot” effect; i.e., the possibility that the entire
meteorologic computation might be in error is not at issue, just whether or not
more accurate modeling of the meteorology during occurrence of the “sea breeze”
and the “hot spot” conditions can credibly alter the Pilgrim SAMA analysis
conclusions on which SAMAs are cost-beneficial to implement:

Based upon our review of the evidence (discussed below), we conclude that
results of computations with MACCS2’s meteorological models agree, within
a factor of two, with those of more sophisticated models (such as full three-
dimensional time-dependent modeling). The Gaussian plume model used in the
MACCS2 code was compared to models like those suggested by Pilgrim Watch
(AERMOD and CALPUFF)'Y7 in a 2004 NRC Office of Nuclear Regulatory
Research funded atmospheric transport model comparison study involving three
classes of atmospheric models, the Molenkamp Report.'® The computations by
MACCS?2’s atmospheric model were compared to those of the NRC’s RAS-
CAL code (a two-dimensional Lagrangian puff dispersion model) and Lawrence
Livermore National Laboratory’s ADPIC/LODI models (fully three-dimensional
time-dependent models).!” The Staff’s expert explained that

106 Ramsdell Testimony at A14 (internal cross reference omitted).
107 Egan Decl. 7.
108 Ramsdell Testimony at A29 (citing Molenkamp Report).
109
Id.
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The models predicted the mean air concentrations for both non-depositing and
depositing material and surface concentration for depositing material to distances
beyond 50 mi for 610 randomly selected release times. The mean concentration
and deposition estimates which are directly related to SAMA analysis input were
generally within a factor of 2 for the three models. The estimates of the MACCS2
dispersion model were generally within the bounds of the other two models.'!°

Entergy and the Staff presented uncontroverted evidence that the model-to-
model comparison between MACCS2 and more complex atmospheric transport
and dispersion models showed that results calculated by the various models are
generally within a factor of two and that MACCS?2 is within plus or minus 10%
of a state-of-the-art three-dimensional model when averaged over a series of
radial arcs out to 50 miles.!!! The Staff’s experts concurred that the estimates of
the MACCS?2 dispersion model were generally within the bounds of the other
models'!? and that MACCS?2 performed as well as either of the more advanced
Lagrangian puff model codes (similar to CALPUFF in capability) evaluated in
the study.'’?

Therefore, based upon our review of the evidence, we conclude that, even if
the sea breeze effect were erroneously computed by the present SAMA analysis,
the errors could not have caused the portion of the meteorological computations
involving the sea breeze effect to be in error by more than a factor of two.
And, because the sea breeze effect is localized, the effects upon the computed
consequences of a release from the plant during the occurrence of the sea breeze
effect cannot be in error by a factor of two; rather any such error must be
considerably less.

6. The Sea Breeze Occurs Only During a Small Fraction of the Year, and
Its Effects Are Countercompensating, Rather Than Unidirectional

There are a limited number of days per year when noticeable coastal breezes
that are not offset by synoptic winds might occur. The parties’ expert testimony
is consistent that, in the Pilgrim coastal area, there are

about 45 days per year during the summer months where the thermal gradient is
sufficient and the synoptic winds are weak enough for a noticeable sea breeze. The
durations of sea breezes are typically a few hours . . . .

1074, at A30.

T 0’Kula/Hanna Testimony at A58 (O’Kula and Hanna); Bixler/Ghosh Testimony at A38-A41
(Bixler); Molenkamp Report.

112 Ramsdell Testimony at A30.

113 Bixler/Ghosh Testimony at A38 (Bixler).
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Usually days with a noticeable sea breeze (blowing inland) are days with light
synoptic winds, and therefore there is also an opposing land breeze (blowing
offshore) at night, which is often stronger.!'!4

Dr. Hanna testified that

[t]he standard sea and land breeze cycle occurs in the late spring and summer along
the New England coast, when daytime land temperatures are usually warmer than
the ocean temperatures. But, for the other half of the year, from late fall to winter,
when daytime land temperatures are usually cooler than ocean temperatures, there
is more likely a land (offshore) breeze generated.'!

Further, Dr. Hanna explained that “for every day when there is a sea breeze
blowing on shore, during the same day there is typically a nighttime land breeze
blowing offshore,” such that the two effects cancel out when performing an
annual consequence evaluation over a broad area, as done in a SAMA analysis.'!®
The Staff’s expert, Mr. Ramsdell, fully concurs with Dr. Hanna that onshore
winds during the day are effectively offset, for purposes of a SAMA analysis, by
offshore winds during the night or early morning hours.!"’

None of the parties dispute that the sea breeze phenomenon occurs only 30 to
50 days per year, has a typical inland penetration of 10 miles, and has a duration
of a only a few hours.!'8

Thus, from our examination of the evidence, we conclude that the sea breeze
effect does not occur more than 50 days per year and such occurrences last no
more than half a day.!'" Thus we conclude that, at a maximum, the sea breeze
effect occurs less than 25/365 of the year — or less than approximately 7% of the
time. We therefore further conclude that the sea breeze effect cannot be weighted,
from a probability of occurrence viewpoint, by more than 7%.

Because (a) the next most costly SAMA is twice as expensive as the conse-
quences estimated by the present Pilgrim SAMA analysis to be associated with
the scenario it would address, and (b) the sea breeze effect occurs less than 7% of
the year, and (c) the maximum error which could have been found to be present
by inaccurate modeling of the meteorology is a factor of two, we find, from

114 3’ Kula/Hanna Testimony at A75 (Hanna).

U5 1d. at A74 (Hanna).

1614, at A80 (Hanna).

17 Ramsdell Testimony at A7.

118 0’Kula/Hanna Testimony at A80 (O’Kula and Hanna); Ramsdell Testimiony at A8; Pilgrim
Watch Statement of Position at 6, 24 (citing Spengler Report at 1).

119 We conservatively use “half a day” here to make the point, but expert testimony indicates plainly
that the duration is generally 8 hours or less. O’Kula/Hanna Testimony at A80 (Hanna); Ramsdell
Testimony at A8; Pilgrim Watch Statement of Position at 24 (citing Spengler Report at 1).
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examination of the evidence, that any errors in computation of the meteorology
associated with the sea breeze effect cannot be greater than 14% and therefore
cannot have been large enough (i.e., cannot approach the 100% necessary) to
bring the next most costly SAMA into economic play. In other words, asserted
inadequacies in the modeling of meteorology and the use of meteorological data
in the Pilgrim SAMA analysis at issue upon remand cannot be so large as to
credibly alter the Pilgrim SAMA analysis conclusions regarding which SAMAs
are cost-beneficial to implement.

Viewed in its totality, the evidence presented by Entergy and the NRC Staff
demonstrates that the Pilgrim SAMA analysis adequately accounts for sea breezes.
Pilgrim Watch’s evidence does not dispute any of that evidence. Therefore, we
reject Pilgrim Watch’s unsupported claims and conclude that: (a) Entergy’s
Pilgrim SAMA analysis adequately takes coastal (sea) breezes into account; and
(b) further refinement of the modeling or data accounting for sea breezes will
not materially or significantly alter the overall impacts estimated by MACCS2
and the conclusions by Entergy regarding those SAMAs that are potentially cost
beneficial.

7. An Additional View of the Evidence

The evidence also demonstrates, in another manner, that it is not possible
for modeling improvements regarding the sea breeze to alter the outcome of the
Pilgrim SAMA cost-benefit analysis. The sea breeze occurs between 40 and 50
days a year'? for a period of about 6 hours.'?! This would be (at 50 days) [50 X
0.25]/365 of the yearly time; i.e., less than 4% of the time.'?

This would mean that for the contribution to consequences during the existence
of the sea breeze to double the cost (which is the level required to make the next
most costly SAMA cost-effective to implement), the consequences during that
period would have to contribute as much as the consequences during the entire
balance of the year (i.e., the other 96%) — or that the consequences during the

120 $ee supra Section V.D.6.

121 See, e.g., O’Kula/Hanna Testimony at A80 (Hanna); supra note 119 and accompanying text. We
conservatively used a “half a day” in our discussion above simply to demonstrate the principle, but
expert testimony indicates plainly that the duration is generally 6 hours or less.

122We expressed supra that 7% would be a conservative estimate of the fraction of time a sea
breeze might be present, but a realistic estimate should be based upon no more than 6 hr/day and 50
days/year.
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sea breeze occurrence would have fo be approximately 26 times those during the
mean meteorological conditions.!?

Therefore, for the SAMA cost-benefit analysis to have been sufficiently in error
from not accurately modeling the sea breeze to cause the next SAMA candidate
to be cost effective to implement, the consequences from the sea breeze would
have to be in the range of somewhat more than 25 times the mean consequences
computed by the SAMA analysis.

But, as is discussed and found above, the damages from a release during a sea
breeze are likely to be less than those for median meteorologic patterns simply
because the sea breeze not only tends to be a dispersive phenomenon, but does not
carry the radioactive products into the large inland regions where the dominant
portion of the SAMA damages are computed to occur.'?* And, as is discussed and
found above, the effects of a sea breeze tend to be counter-canceling, and will, at
most, cause only minor additive effects in the interior 10-mile range which they
affect.

1. Further, as we discussed and found above, the maximum differential in
computed resultant consequences that could be caused by more sophisticated
modeling is a factor of two, and the evidence leads us to conclude that
the differences may be considerably smaller, so that it is not possible for
improved modeling to cause the computed damages during the occurrence
of the sea breeze to be larger than those of the median by more than a factor
of two.'®

2. Therefore, the evidence also demonstrates that it is simply not possible
that errors in the modeling of meteorology during the occurrence of a sea
breeze could alter the cost-benefit analysis by any amount approaching the
factor of approximately twenty-six which would be necessary to alter the

123 For the effect of the sea breeze to cause the next SAMA to be cost effective, it would need to
contribute an amount determined by the following approximate formula:
.04XA+096XB=2.0XB
Where:
A is the mean of the consequences computed to occur when the sea breeze is active
B is the mean of the consequences computed to occur during all other meteorological conditions
Solving this equation for A, we find that .04 X A =1.04 X B, or A = 26B
For the purposes of this simple approximate linear analysis, we assume that the current mean of the
consequences is not materially affected by the contribution from the sea breeze contributions. This
linear approximation is borne out by the expert testimony described above.
124 The evidence demonstrates that the sea breeze will not carry the radioactive products more than
10 miles inland, whereas 95% of the damages occur between 10 and 50 miles away from the plant.
125 We discussed this view with the parties who generally agreed, Tr. at 892-98, although Pilgrim
Watch’s representative noted that there are other “meteorological variables” that should be considered,
Tr. at 895.
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Pilgrim SAMA analysis conclusions on which SAMAs are cost-beneficial to
implement.

E. “Hot Spot” Effect

Pilgrim Watch asserted it “showed that a plume over water, rather than being
rapidly dispersed, will remain tightly concentrated due to the lack of turbulence,
and will remain concentrated until winds blow it onto land.”'?® Quoting an article
concerning pollutant transport, Pilgrim Watch suggests that the following “basic
principles” apply to the radionuclide transport:

major pollution episodes along the northern New England coast are caused by
efficient transport of pollutants from distant sources. The transport is efficient
because the stable marine boundary layer allows the polluted air masses or plumes
to travel long distances with little dilution or chemical modification. The sea-breeze
or diurnal modulation of the wind, and thermally driven convergence along the
coast, modify the transport trajectories.'?’

Pilgrim Watch goes on to assert that “[t]his effect can lead to hot spots of
radioactivity in places along the coast, certainly to Boston”!?® and to “Cape Cod,
directly across the Bay from Pilgrim and heavily populated in summer.”'?* Pilgrim
Watch designates this effect as the “behavior of plumes over water (the so-called
hot spot effect).”!30

This “Hot Spot” effect, which the Commission has directed us to consider,'3!
is referred to by Pilgrim Watch only through a discussion in a report prepared
by Dr. Jan Beyea briefly mentioning the potential specter of “Hot Spots” without
any explanation or technical support.'3?

Dr. Beyea provides no scientific rationale or discussion of his concern, nor

126 pilgrim Watch Statement of Position at 30 (citing Exh. PWA000006-00-BD01, Wayne M.
Angevine et al., Modeling of the Coastal Boundary Layer and Pollutant Transport in New England,
J. Appl. Meteorol. & Clim. (Jan. 2006) [hereinafter Angevine]). Pilgrim Watch also cites a second
document by its author’s last name, ‘“Zager et al.,” but does not seem to have submitted any such
document for the record as an exhibit. The Board will not acknowledge citations to technical articles
that have not been submitted as exhibits.

127 1d. (quoting Angevine at 153).

128 1d. (citing Exh. PWA000002-00-BDO01, Jan Beyea, excerpt from Report to the Massachusetts
Attorney General on the Potential Consequences of a Spent-Fuel-Pool Fire at the Pilgrim or Vermont
Yankee Nuclear Plant (May 25, 2006) at 11 [hereinafter Excerpt from Beyea Report]).

129 14

13044, at 31.

131 See CLI-10-11, 71 NRC at 305-07.

132 Excerpt from Beyea Report at 11.

52



does Pilgrim Watch provide that itself or through any other evidence. Dr. Beyea
is not a meteorologist,'3* and therefore his bare concern is not entitled to be given
expert evidentiary status. Thus we have before us no evidence based on technical
data explaining or supporting the hypothesis offered by Pilgrim Watch that this
phenomenon could affect the SAMA cost-benefit balance determination.

On the other side of the evidentiary balance, uncontroverted expert testimony
plainly establishes that the effects of any phenomenon causing concentration of the
nature that concerns Pilgrim Watch will be minimized because the concentration
of a release that is transported out to sea is then, if it returns to land, extremely
diluted. More succinctly, Dr. Hanna testified
“hot spots,” as claimed by Pilgrim Watch, simply do not exist. Therefore, one
cannot estimate their occurrence or spatial and time-dependent pattern.

Pilgrim Watch’s speculative claim of hot spots requires the confluence of impos-
sible circumstances. First, the postulated release must remain “tightly concentrated”
as it travels out to sea. As explained, even under very stable conditions plumes
disperse significantly as they travel (e.g., concentrations decrease by at least a factor
of 30 in the near field and a factor of ten or more at larger distances for each factor
of ten increase in downwind distance). Next, the postulated release must travel out
to sea and back, being carried by a variable wind field which does not cause the
“tightly concentrated” release to disperse. Again, even under very stable conditions
plumes disperse significantly as they travel.

Therefore, the facts show that by the time such a postulated release reached
land after first traveling out to sea, the plume would be significantly dispersed
and maximum plume centerline concentrations greatly reduced having generally
traveled a much further distance than if the plume had traveled directly over land.

When we talk about concentrations, we are also implicitly talking about deposi-
tion and therefore the above statements about concentration also apply to deposition.
Dry deposition is always proportional to concentration, with the dry deposition
velocity providing the proportionality constant. Wet deposition is proportional to
concentration, too, but with a need to know rain rate and wet removal rate.”!3*

Dr. Hanna further testifies that the CALMET analysis discussed in his testi-
mony shows

there is no consistent, frequently occurring pattern of wind blowing out to sea and

133 See Pilgrim Watch’s Answer Opposing Entergy’s Motion for Summary Disposition of Pilgrim
Watch Contention 3 (June 29, 2007) at 97; id., Attachment, Report to the Massachusetts Attorney
General on the Potential Consequences of a Spent-Fuel-Pool Fire at the Pilgrim or Vermont Yankee
Nuclear Plant (May 25, 2006) at 2.

134 0’Kula/Hanna Testimony at A89 (Hanna) (emphasis added).

53



then reversing direction and heading for the coast that might conceivably affect the
time and space integrated results of the SAMA analysis. The comparison of the
CALMET and Pilgrim roses shows slightly more CALMET trajectories towards the
north-northwest, but this difference and other differences between the CALMET
and Pilgrim roses are minor and have negligible impact on the SAMA analysis . . . .

In short, “hot spots,” as hypothesized by Pilgrim Watch, do not exist and
therefore do not impact deposition or cost differentials, and ultimately have no
impact on Pilgrim’s SAMA analysis.'* On the other hand, Staff’s expert, James
V. Ramsdell, Jr., took a quite different view of the meaning of a “hot spot” —
interpreting it in terms of localized deposition, although, in the end, he reached
a conclusion regarding a localized concentration resulting from a plume that is
transported out to sea and back onto land. He testified:

The term “hot spot” is not particularly well defined. In the MACCS?2 lexicon, the
term refers to an area in which the dose rate from surface contamination exceeds a
user specified value. When I hear or see the term, I generally think of an area in
which the surface contamination is greater than the contamination in surrounding
areas. I don’t know of any criterion for how much greater the contamination has to
be for an area to be considered a “hot spot[.]”!3¢

Mr. Ramsdell went on to testify:

In my opinion, the most likely meteorological conditions that might lead to a “hot
spot” in the vicinity of Pilgrim would be related to precipitation starting after the
release was underway. Similarly, most of the large release pathways for severe
accidents are ground-level releases, so “hot spot” mechanisms associated with
elevated releases would come into play.'3’

Mr. Ramsdell also expressed the opinion that “the modeling of ‘hot spots’ is
not essential to the evaluation of SAMAs and is unlikely to affect the identification
of potentially cost[-]beneficial SAMAs.”!3® He concluded his testimony with the
observation that

[i]ln many respects, the rationale for concluding that the MACCS?2 treatment of hot
spots is reasonable is similar to the rationale for concluding that explicit treatment
of sea breeze events is not essential for SAMA analyses. A “hot spot” is a
relatively small area compared to the model domain and the magnitude of “hot

135 14 (Hanna) (emphasis added).
136 Ramsdell Testimony at A38.
371d. at A41.

138 1d. at A47.
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spots” would be small. Consequently the [e]ffect of the hot spot on the two spatially
and temporally integrated parameters (population dose and economic cost) used
in the SAMA analysis is small when a hot spot exists. Further, considering the
frequency of conditions that might lead to a hot spot, the [e]ffect of hot spots on the
climatological mean parameter values is even smaller. Finally, in the case of Pilgrim,
the population dose and economic cost parameter values would have to increase by
more than a factor of 2 before the next least costly SAMA would be identified in
the screening process as being potentially cost beneficial. Therefore I can conclude
that even if MACCS?2 included effects from hot spots related to onshore arrival
of plumes it would not lead to identification of another cost[-]beneficial SAMA at
Pilgrim.'®

By an overwhelming preponderance of the evidence, we find that more accurate
meteorological modeling of the so-called “hot spot” phenomenon cannot alter
the SAMA cost-benefit analysis because (1) Pilgrim Watch has not provided any
scientific or technical support for its generalized assertions about “hot spots,”
(2) Dr. Beyea’s unsubstantiated assertion of the phenomenon’s importance was
made without his being qualified as an expert in meteorology, and (3) experts
testified that the phenomenon is unsubstantiated and would not affect the SAMA
cost-benefit conclusions if it did exist.

Finally, based upon our review of the record and in consideration of the
foregoing, we find that the modeling of the hot spot and sea breeze phenomena
and the data used in the SAMA computations by Entergy is reasonable and
adequate for the Staff’s use in developing a reasonable analysis of their effects in
satisfaction of its obligations under NEPA.

VI. CONCLUSIONS

For the foregoing reasons and based upon a review of the entire hearing
record of this proceeding and the proposed findings of facts and conclusions of
law submitted by the parties, we resolve all matters in controversy regarding
Contention 3, as limited and remanded by the Commission’s March 26, 2010
order, in favor of the Applicant and, to the extent relevant here regarding the
Staff’s obligations under NEPA, the NRC Staff is justified in relying upon those
Entergy data, modeling, and SAMA analyses.

In particular, with respect to the challenge to meteorological modeling and data
by Pilgrim Watch as it has been remanded to us, we find that the overwhelming
preponderance of the evidence demonstrates:

(a) the Pilgrim SAMA analysis cost-benefit conclusions cannot credibly be

13914, at A48.
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altered by the use of more sophisticated modeling or use of additional
or different sources of meteorological data respecting the sea breeze or
the hot spot effect. We conclude that: (1) the Pilgrim SAMA analysis
incorporated data adequately representing the “sea breeze” effect and
the “hot spot” effect asserted by Pilgrim Watch to have been inade-
quately modeled; and (2) representation of those meteorological patterns
underlying the challenges to the SAMA cost-benefit conclusions was
conservative and the resultant computations cannot be altered sufficiently
to credibly challenge the cost-benefit analysis results (either indepen-
dently or cumulatively) by: (i) the use of alternative more sophisticated
atmospheric transport models, such as AERMOD and CALPUFF; (ii)
further refinement in its consideration of the “sea breeze” effect; and (iii)
refined treatment of “hot spots” as defined by Pilgrim Watch.

(b) Regarding the NRC Staff’s obligations under NEPA, we conclude that:
(1) the meteorological modeling and the transport dispersion modeling
performed by Entergy, and the data it employed in the Pilgrim SAMA
analysis, were reasonable and adequate to determine the offsite risk for
use in the SAMA cost-benefit analysis; (2) the Entergy Pilgrim SAMA
analysis adequately accounts for uncertainties in the two meteorological
patterns at issue to enable the development, for NEPA purposes, of
reasonable estimates supporting the Pilgrim SAMA analysis conclusions
on which SAMAs are cost-beneficial to implement.

We therefore find that the Pilgrim SAMA analysis meteorological data and
straight-line Gaussian plume dispersion model are sufficient, and that further
refinements to those inputs would not change the cost-benefit conclusions for the
SAMA candidates evaluated. Therefore, no consideration need be given to “the
economic cost and evacuation time portions of Contention 3.”'%* Accordingly,
we conclude that the modeling and data used in the Pilgrim SAMA analysis by
Entergy are reasonable and adequate for use by the NRC in satisfaction of its
obligations under NEPA.'4!

VII. ORDER

Based on the foregoing discussion, and the entirety of the record, it is, this 19th

140See CLI-10-11, 71 NRC at 308.

141 The Board hereby adopts and incorporates by reference in this Order all of the findings of fact
proposed by Entergy and the NRC Staff not otherwise addressed herein. All other issues, motions,
arguments, or proposed findings presented by the parties concerning Contention 3 and not addressed
herein have been found without merit or otherwise unnecessary for the decision.
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day of July 2011, ORDERED that Pilgrim Watch’s Contention 3, as remanded,
is resolved in favor of the Applicant, and against the Intervenor. Pursuant to 10
C.F.R. §2.1210(a), this Partial Initial Decision shall constitute the final decision
of the Commission forty (40) days from the date of its issuance, unless, within
fifteen (15) days of its service, a petition for review is filed in accordance with
10 C.F.R. §2.341(b), or the Commission, in its discretion, takes review on its
own motion.'*? Unless otherwise authorized by law, a party who wishes to seek
judicial review of this Initial Decision must first seek Commission review.'43
It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD*#

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 19, 2011

14210 C.F.R. §2.1210(a)(3).

4310 CFR. §2.1212.

144 Judge Young does not fully subscribe to the above opinion. Her views are set forth on the
following pages.
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Separate Statement of Administrative Judge Ann Marshall Young

I agree with the majority decision to the extent that I find that the preponderance
of the evidence presented on that part of Contention 3 currently at issue is to the
effect that accounting for Pilgrim Watch’s meteorological concerns would not
on its own affect the severe accident mitigation alternatives (SAMA) analysis
for the Pilgrim plant sufficiently to alter the conclusions on which SAMAs
would be cost-beneficial to implement. Pilgrim Watch conceded this in its
Pre-Filed Testimony, considered herein as its Initial Statement of Position, in
which it stated that “[i]t is not possible for either Pilgrim Watch, or anyone
else, to show that meteorology, in and of itself, would result in a significantly
different SAMA analysis.”! Although Pilgrim Watch’s expert, Dr. Bruce Egan,
raised significant questions regarding meteorological modeling for purposes of
emergency planning? — a not insignificant issue — this is not part of what is at
issue in Contention 3 at this time.>

With respect to what is at issue in Contention 3 at this time, as the majority
notes, the Commission directed in CLI-10-11 that “[t]he question is not whether
there are ‘plainly better’ atmospheric dispersion models or whether the SAMA
analysis can be refined further”;* this is not required by NEPA,> and to the
contrary:

Unless it looks genuinely plausible that inclusion of an additional factor or use
of other assumptions or models may change the cost-benefit conclusions for the
SAMA candidates evaluated, no purpose would be served to further refine the
SAMA analysis, whose goal is only to determine what safety enhancements are
cost-effective to implement.®

Thus, as my colleagues point out and we have earlier stated, the (two-part) issue
that is actually before us is the following:

Whether the meteorological modeling in the Pilgrim SAMA analysis is adequate
and reasonable to satisfy NEPA, and whether accounting for the meteorological

! Pilgrim Watch SAMA Remand Pre-Filed Testimony (Jan. 3, 2011) at 2 (emphasis in original); see
also id. at 3, 4.

2 See, e.g., Pilgrim Watch Exhibit 23, Statement by Bruce A. Egan, Sc.D., CCM (Jan. 30, 2011)
[hereinafter PW Exh. 23].

3 For one example of an explanation of the different analyses involved in emergency response
planning and a SAMA analysis, see the testimony quoted in the Majority Decision at 45 n.99.

4CLI-10-11, 71 NRC 287, 315 (2010).

S1d.

51d. at 3 17; see also NRC Staff’s Proposed Findings of Fact and Conclusions of Law, and Order in
the Form of an Initial Decision (Mar. 4, 2011) at 11.
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patterns and issues of concern to Pilgrim Watch could, on its own, credibly alter
the Pilgrim SAMA analysis conclusions on which SAMAs are cost-beneficial to
implement.’

Dr. Egan does not dispute the statements of Entergy’s experts to the effect
that accounting for Pilgrim Watch’s concerns regarding the meteorological anal-
ysis would not change the ultimate conclusions on which SAMAs, or safety
enhancements, would be cost-beneficial.® Although one can appreciate Pilgrim
Watch’s arguments that Entergy should use the most up-to-date and accurate
meteorological modeling available and more than one year’s weather data,’ this
does not appear to be required for purposes of the SAMA analysis. Nor does
it or other Pilgrim Watch evidence overcome the preponderance of the evidence
presented by the NRC Staff and Entergy on the meteorological issue now before
us.

I would, however, for reasons I have previously stated,'® have allowed the
issue, whether substituting the 95th percentile for the mean in the consequence
values analysis would make a significant difference in and should be used in the

7 See, e.g., Majority Decision at 34, 39; Notice and Order (Regarding Hearing and Oral Argument)
(Feb. 9, 2011).

8 See PW Exh. 23 at 3, 8.

9 See, e.g., Pilgrim Watch’s Reply to Entergy’s and NRC Staff’s Initial Statement of Position on
Pilgrim Watch Contention (Feb. 1, 2011), and material cited therein.

10See Order (Questions from Board Majority Regarding the Mechanics of Computing “Mean
Consequences” in SAMA Analyses), Separate Statement of Administrative Judge Ann Marshall
Young (Oct. 26, 2010) (unpublished); Memorandum and Order (Ruling on Timeliness of Mean
Consequence Values Issue), Separate Statement of Administrative Judge Ann Marshall Young
(Mar. 3, 2011) (unpublished).
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SAMA analysis, to have been litigated in conjunction with Contention 3'! (which
might indeed have led to a different result on the contention'?).

Additionally, there have been matters raised, relating to how new information
arising out of the Fukushima accident in Japan (which occurred only days after the
March oral argument in this proceeding) should affect the environmental analysis
(including the SAMA analysis) on the application under NEPA, as well as matters
relating to the sought license renewal in certain other particulars. And it has been
argued in various post-Fukushima filings that any final licensing decision on the
renewal application should be postponed until significant further analysis is done
concerning the ability of the Pilgrim plant to perform safely in the renewal period,
taking into account information arising out of the Fukushima situation and the fact
that the Pilgrim plant is of the same type as the Fukushima reactors. Preliminarily,
I would tend to find that some of these arguments do warrant greater scrutiny of
the plant and application in light of Fukushima-related information prior to any
decision whether to renew the license for another 20 years. However, because the
Board Majority’s Initial Decision does not terminate this proceeding or constitute
a final licensing decision, I will address the preceding matters in greater detail,
as appropriate, in the context of later Board rulings on several pending new
contentions and other filings submitted by Pilgrim Watch and the Commonwealth
of Massachusetts.

T As my colleagues note, see Majority Decision at 37 n.46, and as stated in CLI-10-11, “[a]s
a policy matter, license renewal applicants are not required to base their SAMA analysis upon
consequence values at the 95th percentile consequence level (the level used for the GEIS severe
accident environmental impacts analysis).” CLI-10-11, 71 NRC at 316-17. There is, however, no
binding rule or other authority excluding use of the 95th percentile consequence level or rendering
the use of mean consequence values beyond question, and indeed the Commission in CLI-10-22,
72 NRC 202 (2010), specifically referenced the NRC “practice for SAMA analysis to utilize mean
consequence values, which results in an averaging of potential consequences,” and stated that, because
Pilgrim Watch apparently questioned this practice, “it would be appropriate for the Board on remand
to consider whether the NRC’s practice is reasonable for a SAMA analysis, and whether Pilgrim
Watch’s concerns are timely raised.” Id. at 207 n.34 (emphasis added). Because I found Pilgrim
Watch timely addressed the matter, see supra note 10, I would have permitted litigation of the
reasonableness of the NRC’s policy/practice regarding mean consequence values as opposed to 95th
percentile values. In this regard, although I note that Pilgrim Watch makes certain arguments that touch
on this reasonableness issue, see, e.g., Pilgrim Watch Findings of Fact Conclusions of Law SAMA
Remand (Mar. 4, 2011); Pilgrim Watch Exhibit PWA00012, Dr. Edwin S. Lyman, “A Critique of
the Radiological Consequence Assessment Conducted in Support of the Indian Point Severe Accident
Mitigation Alternatives Analysis” (Nov. 2007), the issue has clearly not been fully litigated, and, in
the absence of full litigation of this issue with specific regard to the Pilgrim plant, I do not draw
any ultimate conclusions on it at this time, or on any other substantive issues outside the specific,
relatively narrow issue now before us.

12See, e.g., Tr. at 974-77; cf. Entergy’s Proposed Findings of Fact and Conclusions of Law on
Meteorological Matters Raised in Pilgrim Watch Contention 3 (Mar. 4, 2011) at 40 q22.
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Cite as 74 NRC 61 (2011) LBP-11-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Paul S. Ryerson, Chairman
E. Roy Hawkens
Paul B. Abramson

In the Matter of Docket No. 40-3392-MLA
(ASLBP No. 11-910-01-MLA-BDO01)

HONEYWELL INTERNATIONAL, INC.
(Metropolis Works Uranium
Conversion Facility) July 27, 2011

HEARING REQUESTS

If the 20-day deadline for requesting a hearing in 10 C.F.R. § 2.103(b) applies,
the Staff’s failure to comply with its own responsibilities under that provision
bars the Staff from invoking it. Having failed to notify Applicant of the regulatory
deadline for requesting a hearing — as 10 C.F.R. § 2.103(b) requires — the Staff
will not be heard to enforce it.

HEARING REQUESTS

Where Applicant has raised sufficient question as to the appropriate deadline,
the Board may conclude that it would be unfair to penalize Applicant on account
of what might be ambiguity in the NRC’s own regulations.
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MEMORANDUM AND ORDER
(Granting Request for Hearing)

Before the Board is a request by Honeywell International, Inc. (Honeywell)
for a hearing on the Nuclear Regulatory Commission (NRC) Staff’s decision not
to exempt it from certain provisions of 10 C.F.R. § 40.36(e) and 10 C.F.R. Part
30, Appendix C.! Specifically, the Staff denied Honeywell permission to use an
alternate method for demonstrating decommissioning funding assurance for its
Metropolis Works Uranium Conversion Facility in Metropolis, Illinois.?

The NRC Staff opposes a hearing, solely on the ground that Honeywell should
be denied a hearing because allegedly its request was late.3

The Board disagrees. The NRC Staff denied Honeywell’s exemption request
on April 25, 2011,* and Honeywell requested a hearing on June 22.5 The parties
differ on the applicable regulatory deadline, and hence on whether Honeywell
met it. Regardless, however, to deny Honeywell a hearing in the circumstances
presented would be neither fair nor sensible, for three independent reasons.

First, if the NRC Staff is correct that the 20-day deadline in 10 C.F.R.
§ 2.103(b) applies, then the Staff’s failure to comply with its own responsibilities
under that provision bars the Staff from invoking it. As the Staff admits,’ its
April 25,2011 letter denying Honeywell’s exemption request failed to inform the

! Request for Hearing on Denial of Decommissioning License Amendment Request (June 22, 2011)
[hereinafter Hearing Request].

21d. at 1.

3NRC Staff’s Opposition to Hearing Request (July 15, 2011) at 5-10 [hereinafter NRC Staff
Opposition]. On July 20, 2011, Honeywell filed a timely reply to the NRC Staff’s response.
Honeywell Reply to NRC Staff Response to Hearing Request (July 20, 2011) at 1 [hereinafter
Honeywell Reply].

4Hearing Request at 10. The Staff’s decision was on remand from the United States Court of
Appeals for the District of Columbia Circuit, which ruled that the Staff had not adequately explained
its reasons for previously denying Honeywell’s exemption request. See Honeywell v. NRC, 628 F.3d
568 (D.C. Cir. 2010).

3 Hearing Request at 1.

6See id. at 11; NRC Staff Opposition at 2, 5-10; Honeywell Reply at 1-6. The Atomic Energy Act
imposes no statutory deadline for requesting a hearing.

7NRC Staff Opposition at 9 (“The Staff acknowledges that, in the denial letter, it did not state that
the applicant could seek a hearing within 20 days. This was inconsistent with § 2.103(b)(2), which
requires such notice.”).
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applicant of the 20-day deadline, as section 2.103(b) expressly requires.® Having
failed to notify Honeywell of the regulatory deadline for requesting a hearing —
in violation of that very same regulation — the Staff will not be heard to enforce
it. We find unpersuasive the Staff’s attempts to carve out an exception to this
well-established equitable rule.'®

Second, if, on the other hand, Honeywell is correct that the 60-day deadline in
10 C.F.R. § 2.309(b)(4) applies, then its hearing request was timely. Alternatively,
Honeywell has at least raised sufficient question as to the appropriate deadline!!
to permit the Board to conclude that it would likewise be unfair to penalize
Honeywell on account of what might be ambiguity in the NRC’s own regulations.'?

Third, it would be wasteful and inefficient to deny Honeywell’s hearing
request. As Honeywell points out,'3 if the Board were to deny its hearing request

810 C.F.R. §2.103(b). That section specifically states that:

(b) If the Director, Office of Nuclear Reactor Regulation, Director, Office of New Reactors,
Director, Office of Federal and State Material and Environmental Management Programs,
or Director, Office of Nuclear Material Safety and Safeguards, as appropriate, finds that an
application does not comply with the requirements of the Act and this chapter he may issue a
notice of proposed denial or a notice of denial of the application and inform the applicant in
writing of:

(1) The nature of any deficiencies or the reason for the proposed denial or the denial, and

(2) The right of the applicant to demand a hearing within twenty (20) days from the date of
the notice or such longer period as may be specified in the notice.

I1d.

9 See Dr. James E. Bauer (Order Prohibiting Involvement in NRC-Licensed Activities), LBP-95-7,
41 NRC 323, 328 (1995) (noting NRC Staff acknowledgment that the time for applicant to request
a hearing should be tolled until 10 C.F.R. §2.103(b) notice was issued, given that NRC Staff had
failed to provide the notice and hearing opportunity mandated by section 2.103(b)); Burke v. Kodak
Retirement Income Plan, 336 F.3d 103, 107-08 (2d Cir. 2003) (holding that a notice failing to contain
a specific time limit for administrative review, as required by federal regulations, “does not trigger a
time bar”).

10NRC Staff Opposition at 7-10. The Staff argues that Honeywell should have reviewed section
2.103(b) because the provision was previously cited by the Staff in the D.C. Circuit. Id.

"Honeywell Reply at 3-5. Honeywell argues that section 2.103(b) is ambiguous as it applies to
this proceeding because section 2.103(b) repeatedly refers to license applications, not exemptions or
license amendments, while Honeywell’s hearing request concerns an application for an exemption
and a corresponding license amendment. /d. at 3. In addition, Honeywell asserts its hearing request
is timely under 10 C.F.R. §2.309(b)(4), and that this is the applicable timing provision because 10
C.F.R. §2.103(b) addresses actions to be taken by the Staff, whereas 10 C.F.R. §2.309 concerns
actions that an interested person, such as Honeywell, must take to request a hearing. Id. at 4-5.

nSee, e.g., Huang v. Immigration and Naturalization Service, 47 F.3d 615, 617-18 (3d Cir. 1995)
(holding that notice of appeal of immigration judge’s deportation order was timely filed because
regulations governing timing of appeals were ambiguous); Investment Co. Institute v. Board of
Governors of the Federal Reserve System, 551 F.2d 1270, 1282-83 (D.C. Cir. 1977) (excusing
applicant from filing in the wrong court because the rules were unclear).

13 Honeywell Reply at 5-6.
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as untimely, Honeywell could (and presumably would) simply apply again for
the exemption it seeks and appeal from the Staff’s denial of its new application.
There is no reason to force the parties to go through such a meaningless exercise.

Honeywell’s request for a hearing is therefore GRANTED.

In accordance with the provisions of 10 C.F.R. §2.311, any appeal to the
Commission from this Memorandum and Order must be taken within ten (10)
days after it is served.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Paul S. Ryerson, Chairman
ADMINISTRATIVE JUDGE

E. Roy Hawkens
ADMINISTRATIVE JUDGE

Paul B. Abramson
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 27, 2011
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Cite as 74 NRC 65 (2011) LBP-11-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Paul B. Abramson
Dr. Richard F. Cole

In the Matter of Docket No. 50-293-LR
(ASLBP No. 06-848-02-LR)

ENTERGY NUCLEAR
GENERATION COMPANY
and ENTERGY NUCLEAR
OPERATIONS, INC.
(Pilgrim Nuclear Power Station) August 11, 2011

This proceeding concerns the application of Entergy Nuclear Generation Com-
pany and Entergy Nuclear Operations, Inc. for renewal of the operating license for
its Pilgrim Nuclear Power Station, located in Plymouth, Massachusetts. Between
the time when the Commission remanded a limited issue to the Board and when
the Board disposed of that issue, Intervenor Pilgrim Watch filed requests for hear-
ing on five proposed new contentions. The first concerns agency responsibility
for and regulation of accident cleanup, and the second and third challenge the
aging management plan for non-environmentally qualified inaccessible cables.
Addressing only the first three proposed new contentions in this order, a majority
of the Licensing Board denies the requests for hearing because Intervenor did not
address or meet the standards for reopening a closed evidentiary record.

REOPENING A RECORD

Intervenor’s failure to address the reopening standards set out in 10 C.F.R.
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§ 2.326 creates a yawning deficiency in its submissions because the evidentiary
record in this Board hearing has been closed and the Board’s jurisdiction in this
remanded proceeding does not extend to, nor does the remand reopen, except for
its narrow scope, any other aspect of this hearing or any other issue regarding the
requested license renewal.

MOTIONS TO REOPEN

The board cannot reconstruct the intervenor’s pleadings to find that they might
be interpreted to satisfy the requirements for reopening a closed evidentiary record
where the intervenor itself has explicitly argued it need not, and explicitly elected
not to attempt to do so, and the intervenor’s arguments fail to supply the necessary
substance.

SEVERE ACCIDENT MITIGATION ANALYSIS

Arguments along the lines of the need to perform more conservative severe
accident mitigation alternatives analysis, to use 95th percentile computations,
and not to use a discount factor to evaluate the time effects of cleanup costs
regard policy matters that are solely within the jurisdiction of the Commission
and represent inadmissible challenges to binding Commission rulings regarding
what is required in a severe accident mitigation alternatives analysis.

RELEVANCE

Possible new information, from studies of the events at the Fukushima reactors,
as to potential consequences of a severe accident at Applicant’s nuclear power
plant is simply irrelevant to any uncertainty that might exist regarding which
agency has authority over cleanup after a severe accident in the United States. To
the extent that such information might become a future basis for modifications of
SAMA analysis standards, such speculation is outside the scope of this proceeding.

MOTION TO REOPEN

The contention is inadmissible for its failure to satisfy the explicit and inten-
tionally stringent requirements for reopening a record. When a motion to reopen is
required, 10 C.F.R. § 2.326(b) requires an expert’s affidavit to supply the factual
and legal foundation for assertions that the reopening criteria are satisfied.
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CONTENTIONS, LATE-FILED

For this contention to be admissible the “new” information must, in and of itself,
be sufficient to support its admissibility because the proposed new contention’s
subject — inaccessible cables — was addressed in the Applicant’s original license
renewal application. The particular information notice upon which Intervenor
relies as a foundation for its assertion that there is new information merely
summarized information that was previously available which does not, therefore,
present new information upon which a new contention can be based. Therefore,
Intervenor’s proposed new contention fails to satisfy 10 C.F.R. § 2.326(a)(1) and
therefore is inadmissible.

CONTENTIONS, LATE-FILED

The subject of inaccessible cable inspection and maintenance was covered
by aging management plans in Applicant’s original license renewal application
and any shortcomings of those plans were appropriate for contention at the
time. Although Applicant later elected to enhance its existing aging management
plan for non-environmentally qualified inaccessible medium-voltage cables, an
enhancement to a program does not constitute new information sufficient to
support a new contention.

MEMORANDUM AND ORDER
(Denying Pilgrim Watch’s Requests for Hearing
on Certain New Contentions)

On March 26, 2010, the Commission remanded to this Board a narrow portion
of Contention 3 for reconsideration in accordance with specific instructions.!
Subsequently, the parties agreed that the remanded portion of Contention 3
could be resolved on the evidentiary record — as supplemented by their written
evidentiary submissions — without an oral evidentiary hearing.? The Board heard
oral argument on Contention 3,° and the Board denied the remanded portion for
failure to raise a material issue.* During the interval between the remand and the
ruling on Contention 3, Intervenor Pilgrim Watch filed requests for hearing on

! See CLI-10-11, 71 NRC 287, 290 (2010).

2 Joint Motion Requesting Resolution of Contention 3 Meteorological Issues on Written Submissions
(Feb. 16, 2011) at 1.

3Tr. at 784-1018.

4LBP-11-18, 74 NRC 29, 55-56 (2011).
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five new contentions, the first two in November and December 2010, a followup
to the December contention filed in January 2011,° a fourth in May 2011,” and a
fifth in June 2011.8

This ruling of a majority of the Board pertains only to Pilgrim Watch’s first
three proposed new contentions. The first concerns which agency regulates costs
of, and which bears responsibility for, the cleanup of any accident at the Pilgrim
Nuclear Power Station (Pilgrim).” The second and third challenge the aging
management plan (AMP) for non-environmentally qualified (EQ) inaccessible
cables of Entergy Nuclear Generation Company and Entergy Nuclear Operations,
Inc. (collectively Entergy) for Pilgrim.!°

The Board will address Pilgrim Watch’s fourth and fifth contentions, which
both concern information derived from the events at the Fukushima reactors,
in a separate ruling. Pilgrim Watch’s fourth contention asserts that Entergy’s
severe accident mitigation alternatives (SAMA) analysis fails to incorporate
lessons learned from Fukushima,!' and the fifth asserts that Entergy’s SAMA
analysis fails to properly consider the probability of both containment failure and
subsequent larger offsite consequences due to failed operation of the direct torus
vent.'?

In addition, that separate ruling will address filings by the Commonwealth of
Massachusetts that also concern information from the Fukushima events. The
Commonwealth filed a motion before us on May 2, 2011, that amounts to a
request for a stay of this proceeding,'® and submitted on June 2 both (a) a hearing
request for a new contention challenging the Entergy SAMA analysis because
of asserted new information regarding both spent fuel pool (SFP) accidents and

3 Pilgrim Watch Request for Hearing on a New Contention (Nov. 29, 2010) at 1 [hereinafter Cleanup
Contention]; Pilgrim Watch Request for Hearing on a New Contention: Inadequacy of Entergy’s
Aging Management of Non-Environmentally Qualified (EQ) Inaccessible Cables (Splices) at Pilgrim
Station (Dec. 13, 2010) at 1 [hereinafter Cables Contention 1].

6 See Pilgrim Watch Request for Hearing on a New Contention: Inadequacy of Entergy’s Aging
Management of Non-Environmentally Qualified (EQ) Inaccessible Cables (Splices) at Pilgrim Station
(Jan. 20, 2011) [hereinafter Cables Contention 2].

7 Pilgrim Watch Request for Hearing on Post[-]Fukushima Contention (May 12, 2011) [hereinafter
Post-Fukushima Contention 1].

8 Pilgrim Watch Request for Hearing on a New Contention Regarding Inadequacy of Environmental
Report, Post Fukushima (June 1, 2011) [hereinafter Post-Fukushima Contention 2].

9 Cleanup Contention at 2.

10 Cables Contention 1 at 1; Cables Contention 2 at 1.

11 post-Fukushima Contention 1 at 1.

12 post-Fukushima Contention 2 at 1.

13 See Commonwealth of Massachusetts Motion to Hold Licensing Decision in Abeyance Pending
Commission Decision Whether to Suspend the Pilgrim Proceeding to Review the Lessons of the
Fukushima Accident (May 2, 2011) at 1.
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severe accident probabilities based upon the events at Fukushima'* and (b) a
request to waive our regulation that SFP issues are outside the scope of a license
renewal proceeding such as this.!

Given the status of this case, for any of the three contentions we consider
today to be admitted, the Commission’s demanding regulatory requirements for
reopening the record regarding such contention must be satisfied.' For the reasons
set out below, we DENY Pilgrim Watch’s requests.

I. BACKGROUND

In late January 2006, Entergy submitted its license renewal application (LRA)
for Pilgrim, requesting a 20-year extension of its current operating license.!”
Pilgrim Watch petitioned to intervene, challenging the application,'® and this
Board admitted two contentions — Contention 1, challenging Entergy’s aging
management program for buried piping and Contention 3, challenging Entergy’s
SAMA analysis.’” On October 30, 2007, the majority of this Board granted
summary disposition of Contention 3 in Entergy’s favor.?’ On April 10, 2008, the
Board held an evidentiary hearing on Contention 12! and closed the evidentiary
record shortly thereafter.??

On October 30, 2008, this Board issued an initial decision resolving Contention
1 in Entergy’s favor and terminated the proceeding.?® Pilgrim Watch petitioned
for review of that initial decision and numerous other Board decisions, including
our order dismissing Contention 3 on summary disposition.?* On March 26, 2010,
the Commission, in CLI-10-11, reversed the summary disposition of Contention

14 Commonwealth of Massachusetts’ Contention Regarding New and Significant Information Re-
vealed by the Fukushima Radiological Accident (June 2, 2011) at 5-8; see also Commonwealth of
Massachusetts” Motion to Admit Contention and, if Necessary, to Re-open Record Regarding New
and Significant Information Revealed by Fukushima Accident (June 2, 2011) at 1.

15 Commonwealth of Massachusetts’ Petition for Waiver of 10 C.F.R. Part 51 Subpart A, Appendix
B or, in the Alternative, Petition for Rulemaking to Rescind Regulations Excluding Consideration of
Spent Fuel Storage Impacts from License Renewal Environmental Review (June 2, 2011) at 1-2.

16 See 10 C.F.R. § 2.326.

17See 71 Fed. Reg. 15,222, 15,222 (Mar. 27, 2006).

18 Request for Hearing and Petition to Intervene by Pilgrim Watch (May 25, 2006) at 1.

19 LBP-06-23, 64 NRC 257, 348-49 (2006).

20LBP-07-13, 66 NRC 131, 137 (2007).

21 Tr. at 557-874.

22Board Memorandum and Order (Ruling on Pilgrim Watch Motions Regarding Testimony and
Proposed Additional Evidence Relating to Pilgrim Watch Contention 1) (June 4, 2008) at 3-4
(unpublished) [hereinafter Order Regarding Testimony and Evidence].

Z3LBP-08-22, 68 NRC 590, 610 (2008).

24 See Pilgrim Watch’s Petition for Review of LBP-06-848 [sic], LBP-07-13, LBP-06-23 and the
Interlocutory Decision in the Pilgrim Nuclear Power Station Proceeding (Nov. 12, 2008) at 1.
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3 and remanded it to the Board “as limited by [the Commission’s remand] ruling”
for further proceedings.”> More particularly, the Commission explicitly limited
the remanded proceeding to the narrow topic of whether asserted shortcomings
in the meteorological modeling are so large as to alter the results of the SAMA
cost-benefit analysis.?®

On November 29, 2010, Pilgrim Watch filed the first new contention (the
Cleanup Contention), asserting:

Until and unless some third party assumes responsibility for cleanup after a severe
nuclear reactor accident to pre-accident conditions, sets a cleanup standard, and
identifies a funding source, Entergy should be required to take all of the mitigation
steps that would be required by a SAMA analysis (i) based on a conservative source
term using release fractions no lower than those specified in NUREG-1465 or used
by the NRC in studies such as NUREG 1450, cleanup to a dose rate of not more
than 15 millirem a year, and at least the 95th percentile of the total consequences
determined by the EARLY and CHRONC modules of the MACCS2 Code, and (ii)
does not reduce any costs by use of a discount factor or probabilistic analysis.?’

Pilgrim Watch filed the second new contention on December 13, 2010 (Cables
Contention 1)* and the third on January 20, 2011 (Cables Contention 2).” In
Cables Contention 1 Pilgrim Watch asserts:

Entergy’s Aging Management Plan for non-environmentally qualified (EQ) inacces-
sible cables and cable splices at Pilgrim Station is insufficient to provide reasonable
assurance that these cables will be in compliance with NRC Regulations and public
health and safety shall be protected during license renewal.>

2 CLI-10-11, 71 NRC at 290.

2014, at 307-08. The Board framed the remanded question to be “whether the meteorological
modeling in the Pilgrim SAMA analysis is adequate and reasonable to satisfy NEPA, and whether
accounting for the meteorological patterns/issues of concern to Pilgrim Watch could, on its own,
credibly alter the Pilgrim SAMA analysis conclusions on which SAMAs are cost-beneficial to imple-
ment.” Board Order (Confirming Matters Addressed at September 15, 2010, Telephone Conference)
(Sept. 23, 2010) (unpublished) (emphasis omitted). The Commission also directed that if the Board
determines that the asserted deficiency in the meteorological pattern modeling could cause additional
SAMASs to become cost-effective, the Board also reexamine offsite economic costs and evacuation
time inputs linked to the adequacy of the meteorological modeling. CLI-10-11, 71 NRC at 308.

Faced with Pilgrim Watch’s argument that it should be allowed to present evidence on matters not
subject to the remand, the Commission explicitly held that Pilgrim Watch “cannot now insist that it is
free to "present evidence’ on remand . . . to the extent that such evidence is not within the scope of the
remanded meteorological patterns issue, as explained in CLI-10-11.” CLI-10-15, 71 NRC 479, 485
(2010).

%7 Cleanup Contention at 1.

28 Cables Contention 1 at 1.

29 Cables Contention 2 at 1.

30 Cables Contention 1 at 1.
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Cables Contention 2 is identical to Cables Contention 1 except that Pilgrim
Watch has modified the noun “Plan” by inserting after it the parenthetical “(as
amended by Entergy on January 7, 2011).”3! The two cables contentions are based
upon assertedly new information. Pilgrim Watch asserts that Cables Contention
1 is based upon new information contained in the NRC’s Information Notice
2010-26 (Submerged Electrical Cables), issued on December 2, 2010.3 Pilgrim
Watch asserts that Cables Contention 2 is based upon new information contained
in the NRC’s December 2010 revision of the Generic Aging Lessons Learned
(GALL) Report* and Entergy’s January 7, 2011 LRA supplement** which, among
other things, amended the AMP for non-EQ inaccessible cables.® Pilgrim Watch
filed its requests for a hearing on contentions challenging Entergy’s AMP even
though Pilgrim Watch’s intervention petition did not challenge the original LRA’s
program for managing inaccessible cables.

Pilgrim Watch contends that these three proposed new contentions: (1) need
not satisfy the standards for reopening the record in 10 C.F.R. § 2.326;% (2) satisfy

31 Cables Contention 2 at 1 (emphasis omitted). Cables Contention 2 reads in full:

Entergy’s Aging Management Plan (as amended by Entergy on January 7, 2011) for non-
environmentally qualified (EQ) inaccessible cables and cable splices at Pilgrim Station is
insufficient to provide reasonable assurance that these cables will be in compliance with NRC
Regulations and public health and safety shall be protected during license renewal.

Id.

32 Cables Contention 1 at 2 (citing id., Attach. A).

33 Office of Nuclear Reactor Regulation, Generic Aging Lessons Learned (GALL) Report, NUREG-
1801, Rev. 2 (Dec. 2010) (ADAMS Accession No. ML.103490041) [hereinafter GALL Rev. 2].

3 Cables Contention 2 at 24-25. Entergy thoroughly discusses the GALL revision and LRA
supplement in section II.B of its answer to Cables Contention 1, Entergy Answer Opposing Pilgrim
Watch Request for Hearing on a New Contention (Jan. 7, 2011) at 5-10 [hereinafter Entergy Answer to
Cables Contention 1], and discusses them with similar thoroughness in its answer to Cables Contention
2. E.g., Entergy Answer Opposing Pilgrim Watch Request for Hearing on a New Contention (Feb.
14,2011) at 10-11, 17 [hereinafter Entergy Answer to Cables Contention 2].

35 Letter from Stephen J. Bethay, Entergy Nuclear Operations, Inc. to U.S. Nuclear Regulatory
Commission, Attach. 1, License Renewal Application — Supplemental Information at 8 (Jan. 7, 2011)
(ADAMS Accession No. ML110200058) [hereinafter LRA Supplement].

36 Pilgrim Nuclear Power Station License Renewal Application (Jan. 2006) (ADAMS Accession
No. ML060300028) [hereinafter License Renewal Application].

37 Pilgrim Watch Reply to Entergy’s and NRC Staff’s Answers Opposing Pilgrim Watch Request
for Hearing on a New Contention (Jan. 7, 2011) at 5-6 [hereinafter Reply for Cleanup Contention];
Pilgrim Watch Reply to Entergy’s and NRC Staff’s Answers Opposing Pilgrim Watch Request for
Hearing on New Contention (Jan. 14, 2011) at 8-9 [hereinafter Reply for Cables Contention 1]; Cables
Contention 2 at 58-59.
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the contention admissibility standards in 10 C.F.R. § 2.309(f)(1);%® and (3) satisfy
the standards for nontimely new contentions in 10 C.F.R. § 2.309(c).*

In late December of 2010, Entergy and the NRC Staff filed their respective
answers to Pilgrim Watch’s Cleanup Contention.** Entergy and the NRC Staff
filed their answers to Cables Contention 1 on January 7, 2011.4! On February 14,
2011, Entergy and the Staff filed answers opposing Cables Contention 2.4?

Entergy and the NRC Staff assert that the requests for admission of the three
subject contentions should be denied because the evidentiary record has been
closed since the Board’s decision terminating the proceeding in LBP-08-22, and
therefore 10 C.F.R. § 2.326’s requirements for reopening a closed record apply,
but Pilgrim Watch neither filed a motion to reopen nor addressed or met the
10 C.F.R. §2.326 criteria.** Entergy argues also that the three subject requests
for admission are untimely under 10 C.F.R. § 2.309(f)(2)* and do not meet the
10 C.F.R. §2.309(c) standards for nontimely contentions.* The NRC Staff also
argues the Cleanup Contention and Cables Contention 2 are untimely*® and fail to
meet the standards for nontimely contentions.*’

In addition, Entergy and the NRC Staff oppose the subject contentions’
admission under 10 C.F.R. §2.309(f)(1). Entergy argues Cables Contention 1
and Cables Contention 2 are inadmissible because they are too vaguely stated to

38 Cables Contention 2 at 1; see, e. g., Cleanup Contention at 4 (asserting the 10 C.F.R. § 2.309(f)(iv)
materiality standard is met); Cables Contention 1 at 4 (asserting the 10 C.F.R. § 2.309(f)(iv) materiality
standard is met).

39 Cleanup Contention at 9-15; Cables Contention 1 at 34-39; Cables Contention 2 at 53-58.

40Entergy Answer Opposing Pilgrim Watch Request for Hearing on a New Contention (Dec. 27,
2010) [hereinafter Entergy Answer to Cleanup Contention]; NRC Staff’s Answer in Opposition to
Pilgrim Watch’s Request for Hearing on New Contention (Dec. 23, 2010) [hereinafter Staff Answer
to Cleanup Contention].

“l Entergy Answer to Cables Contention 1; NRC Staff’s Answer in Opposition to Pilgrim Watch
Request for Hearing on New Contention (Jan. 7, 2011) [hereinafter Staff Answer to Cables Conten-
tion 1].

42 Entergy Answer to Cables Contention 2; NRC Staff’s Answer in Opposition to Pilgrim Watch’s
January 20, 2011 Amended Contention (Feb. 14, 2011) [hereinafter Staff Answer to Cables Conten-
tion 2].

43 See, e.g., Entergy Answer to Cleanup Contention at 3-5; Staff Answer to Cleanup Contention at
1; Entergy Answer to Cables Contention 1 at 3, 10-14; Staff Answer to Cables Contention 1 at 4;
Entergy Answer to Cables Contention 2 at 4, 12, 15-16; Staff Answer to Cables Contention 2 at 7.

4 Entergy Answer to Cleanup Contention at 1, 5-12; Entergy Answer to Cables Contention 1 at 1,
14-20; Entergy Answer to Cables Contention 2 at 17-20.

45 Entergy Answer to Cleanup Contention at 1, 12-15; Entergy Answer to Cables Contention 1 at
20-23; Entergy Answer to Cables Contention 2 at 26-30.

46 Staff Answer to Cleanup Contention at 11-12; Staff Answer to Cables Contention 2 at 11-13.

47 Staff Answer to Cleanup Contention at 7-11; Staff Answer to Cables Contention 2 at 10.
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satisfy 10 C.F.R. § 2.309(f)(1)(i),* raise issues that are immaterial to and outside
the scope of the proceeding in contravention of 10 C.F.R. §2.309(f)(1)(iii) and
(iv),* and fail to demonstrate a genuine dispute with the application pursuant to
10 C.E.R. §2.309(f)(1)(vi).”® Entergy argues in addition that Cables Contention
1 lacks the support of alleged facts or expert opinion required by 10 C.F.R.
§2.309(f)(1)(v)’! and that Cables Contention 2 lacks a brief explanation of its
basis in violation of 10 C.F.R. § 2.309(f)(1)(ii).>> The NRC Staff also argues that
Cables Contention 2 raises issues outside the scope of this proceeding.’* Finally,
both Entergy and the NRC Staff argue that the Cleanup Contention fails to provide
a brief explanation of its basis,> raises issues beyond the scope of this proceeding
and not material to this proceeding,> lacks the support of facts or expert opinion,>
and fails to raise a genuine dispute with the application on a material issue of law
or fact.”’

On January 7, 2011, Pilgrim Watch replied to Entergy and the NRC Staff’s
answers concerning admission of the Cleanup Contention.>® Pilgrim Watch replied
to Entergy and the NRC Staff’s answers concerning Cables Contention 1 on
January 14, 2011% and Cables Contention 2 on February 24, 2011.9°

On March 9, 2011, in conjunction with hearing oral argument on the remanded
issue, the Board heard argument on admissibility of these three proposed new
contentions.®!

48 Entergy Answer to Cables Contention 1 at 24-25; Entergy Answer to Cables Contention 2 at 35.

“Entergy Answer to Cables Contention 1 at 35-37; Entergy Answer to Cables Contention 2 at
32-35.

50Entergy Answer to Cables Contention 1 at 26-35; Entergy Answer to Cables Contention 2 at
36-49.

5! Entergy Answer to Cables Contention 1 at 25.

32 Entergy Answer to Cables Contention 2 at 35.

33 Staff Answer to Cables Contention 2 at 13-15.

54 Entergy Answer to Cleanup Contention at 16-18; Staff Answer to Cleanup Contention at 16-17.

33 Entergy Answer to Cleanup Contention at 18-19; see Staff Answer to Cleanup Contention at
15-16, 18-19.

36 Entergy Answer to Cleanup Contention at 20, see Staff Answer to Cleanup Contention at 17-18.

57 Entergy Answer to Cleanup Contention at 20-23, Staff Answer to Cleanup Contention at 15-16.

38 Reply for Cleanup Contention.

39 Reply for Cables Contention 1.

60 pilgrim Watch Reply to Entergy’s and the NRC Staff’s Oppositions to Pilgrim Watch’s Request
for Hearing on a New Contention (Feb. 24, 2011) at 1 [hereinafter Reply for Cables Contention 2].

61'Tr. at 784-1018. After the oral argument, Pilgrim Watch filed five memoranda relating to the three
proposed new contentions addressed in today’s ruling. On March 12 and 28, 2011, Pilgrim Watch
submitted two filings related to the recent events at the Fukushima Nuclear Power Plant in Japan, in
which it argues that we should consider concerns related to these events in connection with the matters

(Continued)
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II. ANALYSIS

A. General Legal Standard Governing Motion to Reopen
the Record

Under 10 C.F.R. §2.326(a), a motion to reopen a closed record must (1)

currently pending before us. Pilgrim Watch Memorandum Regarding Fukushima (Mar. 12, 2011) at 1
[hereinafter PW Fukushima Memo 1]; Pilgrim Watch Post-Hearing Memorandum (Mar. 28, 2011) at
1 [hereinafter PW Fukushima Memo 2]. In the second of these Pilgrim Watch argues that the events in
question constitute relevant new information of which we should take judicial notice, PW Fukushima
Memo 2 at 1, and that we should, on the same basis, accept the proposed new contentions, require
further analysis of the Pilgrim SAMA analysis, and delay any decision on the LRA “until NRC has
evaluated the lessons learned from Fukushima to be assured that the Aging Management Programs for
Pilgrim are appropriate.” Id. at 3. Attached to this latter filing was an editorial from the Boston Globe
newspaper, urging among other things that “a badly needed reappraisal of nuclear energy safety in
the United States” should “start with [the] Pilgrim nuclear station in Plymouth,” including revisiting
“concerns about the aging cables at Pilgrim and the plant’s security.” Id., Attach. 1, Az Pilgrim, NRC
must address fuel rods, cables, safety plan, Boston Globe, Mar. 27, 2011 (emphasis omitted).

Pilgrim Watch’s next two posthearing memoranda concern alleged statements by Entergy about
the availability of commercially proven tests to detect cable insulation degradation. Pilgrim Watch
Memorandum — Entergy’s Incorrect and Misleading Information Regarding Proven Tests to Detect
Cable Insulation Degradation (Apr. 11, 2011) at 1; Pilgrim Watch Memorandum — Entergy’s
Incorrect and Misleading Information Regarding Proven Tests to Detect Cable Insulation Degradation
— Video Supplement (Apr. 12, 2011) at 1.

Pilgrim Watch’s fifth posthearing memorandum presents excerpts from an NRC task force report
on Fukushima. Pilgrim Watch Request for Leave to Supplement Pilgrim Watch Request for Hearing
on the Inadequacy of Entergy’s Aging Management Program of Non-Environmentally Qualified (EQ)
Inaccessible Cables (Splices) at Pilgrim Station, filed on December 10, 2010 and January 20, 2011
(Aug. 8,2011) at 1 (citing Dr. Charles Miller et al., Recommendations for Enhancing Reactor Safety
in the 21st Century, the Near-Term Task Force Review of Insights from the Fukushima Dai-ichi
Accident (July 12, 2011)).

NRC Staff and Entergy have not filed answers to Pilgrim Watch’s fifth posthearing memorandum
yet, but they oppose the requests made by Pilgrim Watch in the first four. Entergy’s Reply to Pilgrim
Watch Post-Hearing Memorandum (Apr. 7, 2011) at 1; NRC Staff’s Response to Pilgrim Watch
Post-Hearing Memorandum (Apr. 7, 2011) at 1; Entergy’s Objection to Pilgrim Watch’s Post-Hearing
Memoranda and Other Unauthorized Filings (Apr. 22, 2011) at 1 [hereinafter Entergy’s Objection to
Unauthorized Filings]. Entergy argues the first four postargument memoranda are unauthorized and
contain inaccurate allegations. Entergy’s Objection to Unauthorized Filings at 1-2.

Despite not having the opportunity to consider answers and a reply regarding Pilgrim Watch’s fifth
posthearing memorandum, we conclude that the excerpts of the task force report, as with the other
four posthearing memoranda, have no bearing on today’s ruling. Therefore, we do not rule herein
on those filings. Accordingly we need not address Entergy’s and Staff’s objections and Pilgrim’s
response to those objections. Pilgrim Watch Answer to Entergy’s and NRC Staff’s Reply to Pilgrim
Watch Post-Hearing Memorandum Filed April 7, 2011 (Apr. 11, 2011); Pilgrim Watch Response
to Entergy’s April 22, 2011 Filing Regarding Proven Tests to Detect Cable Insulation Degradation
(Apr. 24,2011).
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be timely,%? (2) address a significant safety or environmental issue; and (3)
demonstrate that a materially different result would be or would have been
likely had the newly proffered evidence been considered initially.%* In addition,
the motion must be accompanied by affidavits that set forth the factual and/or
technical bases for the claim that the above criteria have been met.* In such
affidavits, “[e]ach of the criteria must be separately addressed, with a specific
explanation of why it has been met.”®

B. Application of Motion to Reopen Standards to Pilgrim Watch’s
Three New Contentions

Pilgrim Watch explicitly elected not to file a motion to reopen with regard to
any of these three proposed new contentions, asserting, instead, that there was no
need to reopen.% Pilgrim Watch, having taken this approach without making any
attempt to argue in the alternative, nowhere in its arguments attempts to make the
case that a materially different result would be likely if any of its proposed new
contentions were considered, as required by 10 C.F.R. § 2.326(a)(3). Moreover,
it fails to present affidavits required by section 2.326(b) setting forth the factual
and technical bases for the claim that the criteria of section 2.326(a) have been
met, thus depriving the Board of any foundation for finding, for example, that a
materially different result could be likely. Although Pilgrim Watch did deliver

62 Section 2.326(a)(1) gives the presiding officer discretion to consider “an exceptionally grave issue
... even if untimely presented.” Id.
310 C.F.R. §2.326(a).
64 1d. §2.326(b).
5 1d.
% As it regards Cables Contentions 2, Pilgrim Watch made their position unequivocally clear,
stating:
Pilgrim Watch [(PW)] does not seek to “reopen” anything. It does not ask to reopen Contention
1; neither does it seek to add anything to still pending Contention 3. Rather, PW’s new
contention is directed to an issue — submerged unqualified inaccessible cables — that was
not part of, and that was not and could not have been litigated in connection with, either
Contention 1 or Contention 3. . ..

In short, this is not “a motion to reopen a closed record.”” Neither is it an attempt to show
that “a materially different result would be or would have been likely had the newly proffered
evidence been considered initially.” . . . The “results” in Contention 1 and Contention 2 would
not be affected for the simply [sic] reason that nothing in PW’s new contention relates to either
of those contentions, and PW does not ask that the record in either be reopened.

What Pilgrim Watch does seek is a hearing on a new contention that raises an issue that was
not been litigated, [sic] and could not have been litigated, as part of either Contention 1 or
Contention 3.

Reply for Cables Contention 2 at 3 (internal citation omitted).
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affidavits in support of its two new cable contentions,” neither addresses, as
is required by our regulations, the reopening standards of section 2.326. The
Commission has emphasized, in this docket, the need for affidavits to support any
motion to reopen and has held that intervenors’ speculation that further review
of certain issues “might” change some conclusions in the final safety evaluation
report does not justify restarting the hearing process.%

This failure of Pilgrim Watch to address the reopening standards in accord with
section 2.326 creates a yawning deficiency in its submissions since the evidentiary
record in this Board hearing has been closed® and the Board’s jurisdiction in this
remanded proceeding does not extend to, nor does the remand reopen, any other
aspect of this hearing or other issues regarding the requested license renewal.”
The scope of the remand does not even encompass all of Contention 3; it is limited
to the narrow issue respecting whether addressing the asserted shortcomings in the
meteorological modeling could cause other SAMAs to become cost-effective.”!

Each of Pilgrim Watch’s proposed new contentions raises new matters not
heretofore raised in this proceeding, and, notwithstanding Pilgrim Watch’s asser-
tions to the contrary, section 2.326(d) of agency regulations explicitly sets out
criteria for reopening a closed record when the motion “relates to a contention
not previously in controversy.””? Thus Pilgrim Watch’s view that no motion to

67 Cables Contention 1, Attach. B, Declaration of Paul M. Blanch [hereinafter Blanch Declaration];
Affidavit of Paul M. Blanch {18 (Jan. 19, 2011) [hereinafter Blanch Affidavit].

8 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461,
486 (2008). The CLI-08-23 order involved four NRC proceedings, including the Pilgrim proceeding.

% Order Regarding Testimony and Evidence at 3-4.

70 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-10-17,
72 NRC 1, 10 n.37 (2010) [hereinafter Vermont Yankee I] (noting that during pendency of remand
intervenors “are free to submit a motion to reopen the record pursuant to 10 C.F.R. §2.326, should
they seek to address any genuinely new issues related to the license renewal application that previously
could not have been raised” (emphasis omitted)). The record of the hearing before the Board consists
of all evidence presented to the Board, all correspondence between the Board and the parties (including
teleconferences), and all Board rulings and other orders. That record was finalized when the Board
closed the record. The remand of the Commission directed that the Board consider a very narrow
topic and that all evidence and correspondence and Board issuances that occur during the course
of carrying out the Commission’s remand directive will be added to the Board’s previously closed
record. However, the remand did nothing more vis-a-vis the record, and had the Commission intended
that the record of the Board be reopened, it is quite capable of so directing. In the absence of any
such directive, we cannot, and, in fact, must not, find the record otherwise reopened or ordered to be
expanded beyond that narrow scope.

" Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9
NRC 122, 123-24, 124 n.3 (1979) (holding that, after board authorized issuance of applicant’s permits
and Commission remanded specific question to board, board’s jurisdiction was limited to what was
remanded to it, and board lacked jurisdiction over newly filed intervention petition).

7210 C.F.R. §2.326(d).
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reopen is required in this circumstance’ is in error.”* And, if there were any doubt
whatsoever regarding the intent of section 2.326, Commission precedent makes
clear that Pilgrim Watch’s request for hearing regarding a newly proffered con-
tention cannot be admitted unless it satisfies the stringent standards for reopening
the record.”™

The rationale for the Commission’s policy of “generally disfavor[ing] the
filing of new contentions at the eleventh hour of an adjudication”® is based
on the doctrine of finality, “which states that at some point, an adjudicatory
proceeding must come to an end.””” Where, as here, the record has been closed,
the Commission is equally plain that its rules impose a “deliberately heavy”

73 Reply for Cleanup Contention at 5-6; Reply for Cables Contention 1 at 8-9; Cables Contention 2
at 58-59.

7*Indeed, the only circumstance which would enable Pilgrim Watch to avoid satisfaction of the
reopening requirements would be if the record here were not closed, or if the remand had the effect of
keeping it open regarding the new contention material. But, as we discussed above, not only does the
subject matter of Pilgrim Watch’s new contentions fall well outside the scope of the remanded matter,
but the remand had no effect which can reasonably be said to reopen the record — rather it creates a
circumstance wherein the record will be supplemented in the narrow remanded subject area.

75 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-11-2,
73 NRC 333, 338 (2011) [hereinafter Vermont Yankee II] (citing 10 C.F.R. § 2.326(a) and § 2.309(c)
as the burden to be met when an intervenor “seeks both to reopen the record and to submit a
late contention” after the record “has been closed, even with respect to an existing contention”);
Vermont Yankee I, CLI-10-17, 72 NRC at 10 n.37; AmerGen Energy Co., LLC (Oyster Creek Nuclear
Generating Station), CLI-08-28, 68 NRC 658, 668 (2008) [hereinafter Oyster Creek I] (*““Commission
practice holds that the standard for admitting a new contention after the record is closed is higher than
for an ordinary late-filed contention.”” (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel
Storage Installation), CLI-05-12, 61 NRC 345, 350 (2005))); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-30, 17 NRC 1132, 1135, 1138 (1983) (holding standards for
reopening the record “clearly do” apply to proposed new contention after all issues, excepting matters
unrelated to the proposed new contention, have been litigated and the record has been closed); cf.
Criteria for Reopening Records in Formal Licensing Proceedings, 51 Fed. Reg. 19,535, 19,538-39
(May 30, 1986) [hereinafter Criteria for Reopening] (“A motion to reopen must be filed whenever a
proponent seeks to add new information to a closed record, whether the information concerns a new
contention or one which has already been heard.”).

76 Vermont Yankee I, CLI-11-2, 73 NRC at 337.

77 Id. (citing Private Fuel Storage, CLI-05-12, 61 NRC at 350 n.18); see also Criteria for Reopening,
51 Fed. Reg. at 19,539 (“Administrative consideration of evidence always creates a gap between the
time the record is closed and the time the administrative decision is promulgated. This is especially
true if the issues are difficult, the evidence intricate, and the consideration of the case deliberate and
careful. If upon the coming down of the order litigant might demand rehearings as a matter of law
because some new circumstance has arisen, some new trend has been observed; or some new fact
discovered, there would be little hope that the administrative process could ever be consummated in
an order that would not be subject to reopening. It has been almost a rule of necessity that rehearings
were not matters of right, but were pleas to discretion.” (quoting Interstate Commerce Commission v.
Jersey City, 322 U.S. 503, 514-15 (1944))).
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burden on an intervenor seeking to reopen the record to consider additional
evidence, including evidence on a new contention.”

Moreover, a Board may not provide analysis that an intervenor has failed to
provide. Rather, the Commission has held that “[w]hile a board may view a
petitioner’s supporting information in a light favorable to the petitioner, it cannot
do so by ignoring our contention admissibility rules, which require the petitioner
(not the board) to supply all of the required elements for a valid intervention
petition.”” Although we agree with our colleague’s general approach that we
should not endorse form over substance, we may not, as our colleague would,
reconstruct Pilgrim Watch’s pleadings to find that Pilgrim Watch’s pleadings
might be interpreted to satisfy these requirements where Pilgrim Watch itself has
explicitly argued it need not, and explicitly elected not to attempt to do so, and its
arguments fail to supply the necessary substance.®!

Additionally, where a motion to reopen relates to a contention not previously
in controversy, section 2.326(d) requires that the motion demonstrate that the
balance of the nontimely filing factors in 10 C.F.R. § 2.309(c) favors granting the
motion to reopen. Finally, the new contention must also meet the standards for
contention admissibility under 10 C.F.R. § 2.309(f)(1).

With these precepts in mind, we turn to an analysis of the admissibility of each
of Pilgrim Watch’s three new contentions under consideration here.

C. Rulings on Admissibility of Proposed New Contentions
1. Cleanup Contention (Filed November 29, 2010)

In its proposed new Cleanup Contention Pilgrim Watch asserts:

Until and unless some third party assumes responsibility for cleanup after a severe
nuclear reactor accident to pre-accident conditions, sets a cleanup standard, and
identifies a funding source, Entergy should be required to take all of the mitigation
steps that would be required by a SAMA analysis (i) based on a conservative source
term using release fractions no lower than those specified in NUREG-1465 or used
by the NRC in studies such as NUREG 1450, cleanup to a dose rate of not more
than 15 millirem a year, and at least the 95th percentile of the total consequences

78 Oyster Creek I, CLI-08-28, 68 NRC at 674.

7 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-09-7, 69 NRC 235,
260 (2009) [hereinafter Oyster Creek II] (emphasis added).

80 See  Administrative Judge Ann Marshall Young, Concurring in Part and Dissenting in Part
(Aug. 11, 2011) at 7 [hereinafter Concurrence and Dissent].

81In this aspect, we disagree with our colleague’s interpretation of the substance of Pilgrim Watch’s
pleadings.
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determined by the EARLY and CHRONC modules of the MACCS2 Code, and (ii)
does not reduce any costs by use of a discount factor or probabilistic analysis.?

As we indicated above, Pilgrim Watch has filed no affidavit to establish that this
contention meets the requirements of 10 C.F.R. § 2.326(a)(1)-(3).

While arguing it need not satisfy the requirements for reopening the record,
Pilgrim Watch nonetheless presents arguments regarding timeliness,3* which is a
requirement under 10 C.F.R. §2.326(a)(1). Pilgrim Watch asserts the Cleanup
Contention is timely because of information it found in an article published on
November 10, 2010, in Inside EPA.# According to this article,

EPA, the Nuclear Regulatory Commission (NRC) and the Federal Emergency
Management Agency (FEMA) are struggling to determine which agency — and
with what money and legal authority — would oversee cleanup in the event of a
large-scale accident at a nuclear power plant that disperses radiation off the reactor
site and into the surrounding area.

The effort, which the agencies have not acknowledged publicly, was sparked
when NRC recently informed the other agencies that it does not plan to take the
lead in overseeing such a cleanup and that money in an industry-funded insurance
account for nuclear accidents would likely not be available, according to documents
obtained by Inside EPA . . . under the Freedom of Information Act (FOIA).%

At oral argument, Pilgrim Watch argued that it should be excused from the
affidavit requirement of section 2.326(b) because the issue in the contention “is
a non[-]technical issue and . . . very straightforward on its face” and because the
contention is supported by a large number of e-mails of government employees.?

82 Cleanup Contention at 1.
831d. at 9-10.
841d. at 5, 10.
851d., Attach. 1, Douglas P. Guarino, Agencies Struggle to Craft Offsite Cleanup Plan for Nuclear
Power Accidents, Inside EPA, Nov. 22, 2010 (emphasis omitted), quoted in part in Cleanup Contention
at 5-6. The documents to which the article refers — a series of e-mails among employees of various
federal agencies discussing issues relating to the subject of the article — are attached to the Cleanup
Contention. The article also notes that
[a] spokesman for the Nuclear Energy Institute (NEI), which represents the nuclear power
industry, says officials believe such cleanups would be handled by the insurance fund despite
assertions in the documents to the contrary. The NEI spokesman also downplays the likelihood
of such a cleanup being necessary, saying accidents are “highly unlikely to occur.”
Guarino, supra this note.
86Tr. at 795-96; Pilgrim Watch further indicates in the Cleanup Contention that at a hearing it
“intends principally to rely upon government documents and testimony from David I. Chanin and Dr.
Edwin Lyman.” Cleanup Contention at 15. Pilgrim Watch argues that “[i]Jt would be unreasonable . . .
to expect a totally unfunded group to provide testimony from these experts” when filing a contention.
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The NRC Staff opposes admission because, among other things, issues relating
to NRC policy and its interactions with other agencies “are not issues that are
susceptible to resolution in this proceeding.”®” Entergy and the NRC Staff further
assert that the referenced article does not support the technical modeling changes
that Pilgrim Watch seeks.%

To begin with, and paramount to our decision regarding admissibility of this
proposed new contention, we note that the Cleanup Contention has a singular
subject matter: Pilgrim Watch’s purported “new” information regarding cleanup
after a severe accident, particularly implying a lack of certainty regarding which
agency has responsibility for cleanup after a severe accident, the standard for
cleanup and the source of funding for such cleanup. In fact, in its reply, Pilgrim
Watch asserts that this contention is “based on new information indicating that no
third party has assumed responsibility for cleanup after a severe nuclear reactor
accident, no cleanup standard had been set, and no source is identified to pay for
the cleanup.”® Based upon that information, Pilgrim Watch argues that:

. . . Entergy should be required to take all of the mitigation steps that would be
required by a SAMA analysis (i) based on a conservative source term using release
fractions no lower than those specified in NUREG-1465 or used by the NRC in
studies such as NUREG 1450, cleanup to a dose rate of not more than 15 millirem
a year, and at least the 95th percentile of the total consequences determined by the
EARLY and CHRONC modules of the MACCS2 Code, and (ii) does not reduce
any costs by use of a discount factor or probabilistic analysis.*

But these challenges regard policy matters that are solely within the jurisdiction
of the Commission. They also represent challenges to binding Commission rulings
regarding what is required in a SAMA analysis; arguments along the lines of the
need to perform more conservative analysis, to use 95th percentile computations,
as well as the challenge of using a discount factor to evaluate the time effects of
cleanup costs, were all previously advanced by Pilgrim Watch in this proceeding
and explicitly rejected by the Commission.*!

Id. According to Pilgrim Watch, such a requirement would render “most members of the public,
non-profit public interest groups, and local governments . . . unable to file due to lack of resources.”
Id. Pilgrim Watch advises that “[r]esources for these groups necessarily must be preserved for expert
witnesses required at the summary disposition and hearing stage of these proceedings.” Id.

87 Staff Answer to Cleanup Contention at 19.

88 Entergy Answer to Cleanup Contention at 7; Staff Answer to Cleanup Contention at 6, 17-18.

89 Reply for Cleanup Contention at 1.

90 Cleanup Contention at 1.

91 CLI-10-1 1, 71 NRC at 316-17; see, also, this Board’s discussions of these matters in LBP-11-18,
74 NRC at 40.
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As to Pilgrim Watch’s implication that there may be forthcoming, from
studies of the events at the Fukushima reactors, new information as to potential
consequences of a severe accident at Pilgrim,®? the consequences of those events
are simply irrelevant to any uncertainty that might exist regarding which agency
has authority over cleanup after a severe accident in the United States. And,
of course, to the extent that such information might become a future basis
for modifications of SAMA analysis standards in the United States, speculation
regarding any such unknown modifications is outside the scope of this proceeding.

Thus, this proposed contention must be rejected as being outside the scope of
this proceeding and requesting remedies previously rejected in this proceeding by
the Commission itself.

Further, although the contention is inadmissible for the aforesaid reasons, it is
also inadmissible for its failure to satisfy the explicit and intentionally stringent
requirements for reopening a record. Although we recognize that participating
in an NRC adjudication proceeding obviously involves some cost, and that
intervenors are not always situated to have the resources, including experts,
needed to support contentions, when a motion to reopen is required, as we have
concluded it is here, section 2.326(b) specifically requires an affidavit because
that affidavit supplies the factual and legal foundation for assertions that the
reopening criteria are satisfied. As Entergy has pointed out, the Commission is
plain that the “burden of satisfying the reopening requirements is a heavy one,”
and that “proponents of a reopening motion bear the burden of meeting all of
[these] requirements.”?

Pilgrim Watch has failed, both in the pleadings associated with the Cleanup
Contention itself and its subsequent pleadings, to meet the requirement of section
2.326, including those of section 2.326(b) for an affidavit. The absence of expert-
supported information causes Pilgrim Watch to fail to satisfy the requirements
of section 2.326(a)(3); the absence of such information directly causes a failure
to demonstrate (as is required) (and therefore deprives us of the ability — even
the opportunity — to substantively consider whether) a materially different result
would be obtained (as is required by our reopening standards).** Therefore, even if

92PW Fukushima Memo 2 at 3.

93 Oyster Creek II, CLI-09-7, 69 NRC at 287 (quoting Louisiana Power & Light Co. (Waterford
Steam Electric Station, Unit 3), CLI-86-1, 23 NRC 1, 5 (1986) and Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-90-10, 32 NRC 218, 221 (1990)) quoted in Entergy
Answer to Cleanup Contention at 5.

Further, Entergy and Staff also point out that Pilgrim Watch’s technical concerns could have been
raised earlier. See, e.g., Entergy Answer to Cleanup Contention at 7-11; Staff Answer to Cleanup
Contention at 11.

94 This standard is measured using the Commission’s test of whether it has been shown that a motion
for summary disposition could be defeated. See Vermont Yankee 11, CLI-11-2, 73 NRC at 346.
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we had not found (as we did) that the contention was inadmissible for the reasons
set out above, it is inadmissible for failure to satisfy the reopening standards of
10 C.F.R. §2.326.

2. Cables Contention 1 (Filed December 13, 2010)

In the second of its proposed new contentions, filed December 13, 2010,
Pilgrim Watch alleges

Entergy’s Aging Management Plan for non-environmentally qualified (EQ) inacces-
sible cables and cable splices at Pilgrim Station is insufficient to provide reasonable
assurance that these cables will be in compliance with NRC Regulations and public
health and safety shall be protected during license renewal.”

But Pilgrim Watch plainly concedes that the subject matter of inaccessible
cables was addressed in Entergy’s original LRA (submitted on January 17,
2006),% and thus for this contention to be admissible the “new” information must,
in and of itself, be sufficient to support its admissibility.”” Pilgrim Watch identifies
NRC Information Notice 2010-26, which concerned submerged electrical cables
and was issued on December 2, 2010, as the new information upon which this
proposed new contention is based.*®

This same issuance was presented as new information to support admissibility
by an intervenor in the Vermont Yankee proceeding.”® Similar to Cables Con-
tention 1, the proposed new contention in Vermont Yankee alleged that an aging
management program for “buried, below grade, underground, or hard-to-access”
cables did not “comply with NRC regulation” and did not assure “protection of
public health and safety.”'® The Commission determined that NRC Information
Notice 2010-26 merely summarized information that was previously available,
and explicitly held that such a summary is not new information upon which a new

%3 Cables Contention 1 at 1.

% See, e.g., Cables Contention 1 {31. Both the NRC Staff and Entergy thoroughly discuss the
depth to which inaccessible cables were addressed in the original LRA. Entergy Answer to Cables
Contention 1 at 7; Staff Answer to Cables Contention 1 at 13.

9710 C.F.R. §2.309()(2).

%8 Cables Contention 1 at 2.

9 Vermont Yankee II, CLI-11-2, 73 NRC at 344.

10074, at 336. Another reason we find Vermont Yankee II instructive is that the proposed new
contention there was supported by the affidavit of the same expert who provided the affidavit in
support of Cables Contention 1. Compare New England Coalition’s Motion to Reopen the Hearing
and for the Admission of New Contentions (Aug. 23, 2010), Attach. Declaration and Affidavit of Paul
Blanch (ADAMS Accession No. ML102420042) with Blanch Declaration.
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contention can be based.'”! In addition, the Commission held that the Vermont
Yankee intervenor did not “come close to demonstrating a likelihood that it would
have prevailed on the merits of [the new contention] and that its success would
have materially altered the outcome of [that] proceeding.”!?> Thus the notice relied
upon by Pilgrim Watch is not new information sufficient to provide the basis
for reopening the presently closed record in this proceeding; i.e., it causes the
contention to fail to satisfy the requirements of section 2.326(a)(1) and therefore
to be inadmissible.

Moreover, Pilgrim Watch failed to make any motion to reopen the record,
which is, in and of itself, fatal to admissibility of this contention.'® Further,
Pilgrim Watch has, here again in connection with its refusal to address the
reopening requirements, failed to deliver the required expert affidavit and caused,
by absence of such information, the contention to fail to satisfy the requirements
of section 2.326(a)(3). Thus, Cables Contention 1 cannot be admitted because it
fails to satisfy the requirements for reopening the record.

Finally, Pilgrim Watch asserts that this Board should consider concerns arising
out of the problems at the Fukushima nuclear power plants in the wake of the
earthquake and tsunami there, because “[t]he inability to provide electric power
to critical safety components appears to be a major contributing factor.”'** But
Pilgrim Watch fails to provide any connection or logic explaining how those
factors (if they exist) are related to this proposed contention, or to explain how
those factors could affect the fact that the information upon which this contention
is based is not new within the requirements of the NRC. Nor do the assertions
regarding the problems at the Fukushima reactors in any way affect the other
failures of Pilgrim Watch regarding this contention. These concerns simply
provide no basis upon which we might rule otherwise than in accordance with the
NRC rules at 10 C.F.R. §2.326.

3. Cables Contention 2 (Filed January 20, 2011)

In Cables Contention 2, the second of Pilgrim Watch’s proposed new con-
tentions challenging Entergy’s aging management plan for inaccessible cables,
Pilgrim Watch alleges:

Entergy’s Aging Management Plan (as amended by Entergy on January 7, 2011) for
non-environmentally qualified (EQ) inaccessible cables and cable splices at Pilgrim

101 Vermont Yankee II, CLI-11-2, 73 NRC at 344.

10274, at 348.

103 1n this regard, we find thorough and persuasive, and hereby adopt, the arguments advanced by
the Staff in pages 7 through 19 of its answer. Staff Answer to Cables Contention 1 at 7-19.

104 PW Fukushima Memo 1 at 1.
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Station is insufficient to provide reasonable assurance that these cables will be in
compliance with NRC Regulations and public health and safety shall be protected
during license renewal.!%

As with its November and December 2010 contentions, Pilgrim Watch elected
not to file a motion to reopen the record with its January 2011 new contention.'%
Rather Pilgrim Watch repeatedly claimed it need not satisfy the reopening standard
in order for the contention to be admissible.!”” Thus, nowhere in its pleading
does Pilgrim Watch argue or otherwise demonstrate that its request satisfies the
requirements of 10 C.F.R. § 2.326(a)(3) or (b). By so refusing, not only has Pilgrim
Watch simply not addressed the relevant criteria, but it has failed to submit the
required information which might enable us to make a favorable determination on
its request, failing to deliver any affidavit setting forth the factual bases for a claim
that it satisfies each of the criteria in 10 C.F.R. § 2.326(a), and thereby failing to
submit the requisite information to demonstrate that a materially different result
would be likely if we were to admit this proposed new contention. This failure
requires that we reject the request for hearing on the new cable contention.'?

105 Cables Contention 2 at 1 (emphasis omitted).

106 We cannot, as Pilgrim Watch would have it, wholly disregard the Commission’s reopening
standards. Indeed, the burden (and here, the deliberately heavy burden) falls upon an intervenor, not a
licensing board, to assure that the Commission’s substantive standards have been met. See supra note
79 and accompanying text.

107 As we stated, this position is patently incorrect. See supra note 75 and accompanying text. This
Board’s jurisdiction on remand is limited to the narrow meteorological SAMA issue of remanded
Contention 3. And for Pilgrim Watch’s new contention to be admitted, it must satisfy the Commission’s
stringent standards for reopening the record.

108 Soe Vermont Yankee 1I, CLI-11-2, 73 NRC at 348 (affirming denial of motion to reopen because
intervenor did not show likelihood that it would have prevailed on the merits of proposed new
contention and that its success would have materially altered the proceeding’s outcome); Oyster Creek
1, CLI-09-7, 69 NRC at 287 (stating that “proponents of a reopening motion bear the burden of
meeting all of [these] requirements” (quoting Seabrook Station, CLI-90-10, 32 NRC at 221)); Private
Fuel Storage, CLI-05-12, 61 NRC at 350 (“[A] party seeking to reopen a closed record to raise a
new matter faces an elevated burden to lay a proper foundation for its claim.”); see also Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC 1361,
1365-66 (1984) (stating reopening motion must show that a different result would have been reached
initially if the material had been considered (quoting ALAB-756, 18 NRC 1340, 1344 (1983))).

And, we disagree with our colleague that looking at the “reality” of what is shown by Pilgrim
Watch’s pleadings (which she apparently does based upon her review of Pilgrim Watch’s statement
repeated in her Concurrence and Dissent that “its request for hearing on its January 2011 new
contention ‘is not a motion to reopen, and even if it were Pilgrim Watch’s request meets the standards
for reopening — it is timely and addresses a significant safety issue,””” Concurrence and Dissent at text
accompanying note 2 (quoting Reply for Cables Contention 2 at 2) (emphasis omitted)) can reasonably
lead to the conclusion that the stringent and explicit requirements that each of the reopening criteria

(Continued)
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Furthermore, even if Pilgrim Watch had addressed the other requirements for
reopening the record, Pilgrim Watch fails to demonstrate that Cable Contention 2
is timely under 10 C.F.R. § 2.326(a)(1) which is fatal under both our regulations
and under plain and unequivocal Commission precedent on this topic.!® To be
timely, Pilgrim Watch must demonstrate that the issues sought to be raised by the
new cable contention could not have been raised earlier.''

Cable Contention 2 alleges that Entergy’s AMP for non-environmentally
qualified (EQ) inaccessible cables and cable splices at Pilgrim remains insufficient
to satisfy 10 C.F.R. §§ 54.21(a) and 54.9.""! Pilgrim Watch asserts that Entergy’s
January 7, 2011 commitment in its AMP to include monitoring of low-voltage
cables (400V to 2kV) and to increase the frequency of cable testing and manhole
inspections “remains” inadequate because, inter alia, the AMP: (1) does not
commit to replacing non-EQ cables exposed to submergence; (2) fails to monitor
cables carrying less than 400V; (3) does not commit to adequate frequency of
inspections; (4) does not assume the correct probability of corrosion (and thus
the risk management in the AMP is misguided); (5) does not perform a baseline
inspection of groundwater flow as it relates to inaccessible cables; and (6) does
not provide sampling methodology.''?

be explicitly addressed in an expert affidavit as well as set out clearly in the contention pleading are
satisfied. /d. at 96. Pilgrim Watch’s pleadings and expert affidavit simply do not address the criteria
to the requisite degree, and the results we express in this Order regarding our examination of these
requirements cannot reasonably be construed to elevate form over substance.

109 A5 the Commission has repeatedly stated:

There simply would be no end to NRC licensing proceedings if petitioners could ignore our
timeliness requirements and add new contentions at their convenience based on information
that could have formed the basis for a timely contention at the outset of the proceeding.
Our expanding adjudicatory docket makes it critically important that parties comply with our
pleading requirements and that the Board enforce those requirements.
Vermont Yankee II, CLI-11-2, 73 NRC at 338-39 (quoting Oyster Creek II, CLI-09-7, 69 NRC at
271-72).

110 §p¢ Criteria for Reopening Records, 51 Fed. Reg. at 19,536 (explaining that “timely” has been
defined in NRC case law as “whether the issues sought to be presented could have been raised at an
earlier time”); see, e.g., Diablo Canyon, ALAB-775, 19 NRC at 1366 (“[FJor a reopening motion to be
timely presented, the movant must show that the issue sought to be raised could not have been raised
earlier.” (citing Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973))); 10 C.F.R. § 2.309(f)(2).

111 §ee Cables Contention 2 at 2 (alleging the AMP is “like” the original AMP in failing to satisfy
10 C.F.R. §§54.21(a) and 54.29). It cannot go unnoticed that Pilgrim Watch’s assertion is not
that the improvements to the AMPs made through Entergy’s January 2011 supplement to its LRA
themselves present an insufficiency in the subject programs, but that Pilgrim Watch asserts that those
programs “remain” insufficient — i.e., that Pilgrim Watch now seeks to raise a matter it believed was
problematic ab initio.

1214, at 28-35.

85



Pilgrim Watch asserts that the contention is timely because it is based on the
NRC Staff’s recent revisions to the GALL report and Entergy’s license renewal
supplement filed in response thereto.!'!?

Entergy and the NRC Staff argue, infer alia, that Cables Contention 2 is
not based on new information because the GALL report revision and Entergy’s
LRA supplement merely enhance the AMP identified in the original LRA.'** For
the reasons set out below, we agree with Entergy and the NRC Staff that the
contention is not timely under 10 C.F.R. § 2.326(a)(1).!"

As noted, on January 17, 2006, Entergy submitted its LRA which identified
the AMP that it planned to use for inaccessible cables at Pilgrim.!'¢ On its face,
Entergy’s original AMP committed to implement a program for “Non-EQ Inac-
cessible Medium-Voltage Cable” consistent with section XI.E3 of Revision 1 of
NUREG-1801, Generic Aging Lessons Learned (GALL) Report (GALL Report
Rev. 1).""7 In turn, the GALL Report Rev. 1 provided, at the time Entergy submit-
ted its original LRA, for a program for managing “Inaccessible Medium-Voltage
Cables Not Subject to 10 CFR 50.49 Environmental Qualification Requirements,”
which requires periodic testing of cable insulation and inspection of manholes
for water accumulation.!'® Thus, Entergy’s original LRA identified an AMP that
provided a program for periodic inspection and testing of non-EQ inaccessible
cables. Although such a program was included in the original LRA (and therefore
could have been challenged), Pilgrim Watch did not proffer a contention that
challenged that AMP in its original intervention petition when the issue could
have been first raised.

Since the original LRA was submitted, more than 5 years ago, no material
portion of Entergy’s AMP regarding the subject cables has been changed. In
response to the recommendations of revision 2 to the GALL Report, Entergy
elected to enhance its existing AMP for non-EQ inaccessible medium-voltage
cables to include monitoring of low-voltage cable (400V to 2kV), and to increase
the minimum frequency of non-EQ inaccessible cable testing and inspections,
thus continuing its efforts to be in compliance with the requirements of 10 C.F.R.

1314, at 53-54.

114 Entergy Answer to Cables Contention 2 at 17; Staff Answer to Cables Contention 2 at 8.

11510 addition, we find that Cables Contention 2 is not timely under 10 C.F.R. § 2.309(f)(2).

116 o License Renewal Application, App. B §B.1.19, App. A §A.2.1.21 (ADAMS Accession
No. ML060300029) [hereinafter LRA Appendices]; see also Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission, Safety Evaluation Report: Related to the License Renewal of
Pilgrim Nuclear Power Station (July 2007) at 3-18 to 3-21.

7LRA Appendices, App. B § B.1.19.

118 Office of Nuclear Reactor Regulation, Generic Aging Lessons Learned (GALL) Report, NUREG-
1801, Rev. 1, § XI.LE3 (Sept. 2005) (ADAMS Accession No. ML052780376) [hereinafter GALL
Rev. 1].
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§§54.21(a) and 54.9.'Y Entergy’s enhancements to its AMP for these cables
include commitments to test cables for degradation once every 6 years, to inspect
the manholes yearly, and to increase the frequency of testing and inspection based
on its evaluation of test results.!?

For Pilgrim Watch’s position to be correct, the modifications must, in and of
themselves, and despite the fact that the general topic of inspection and mainte-
nance of the subject cables was addressed, and a related AMP provided, in the
original LRA and not challenged by Pilgrim Watch, constitute new information
sufficient to permit admissibility of an entirely new contention. But the Commis-
sion is plain in its view that an enhancement to a program does not constitute
new information sufficient to support a new contention.'?! The Commission could
not have been more clear on this point when it explicitly endorsed as reasonable
the view of the licensing board in Oyster Creek that “as a matter of law and
logic if — as [Intervenors] allege — [Applicant’s] enhanced monitoring program
is inadequate, then [Applicant’s] unenhanced monitoring program . . . was a
fortiori inadequate, and [Intervenor] had a regulatory obligation to challenge it in
their original Petition to Intervene.”'??> Thus, if Entergy’s enhanced AMP for the
Pilgrim plant is inadequate as alleged by Pilgrim Watch, then its original AMP
for the plant was also inadequate and Pilgrim Watch was obligated to challenge
it in its intervention petition.'?> Moreover, close scrutiny of the Affidavit of Paul
M. Blanch submitted in support of Pilgrim Watch’s challenge raised by this
contention makes clear that every single objection raised by Mr. Blanch, even
where he made specific reference to the amendment to the LRA, regarded subject

1191 RA Supplement at 8; Compare GALL Rev. 2 at XI E3-2 with GALL Rev. 1 at XI E-7 to E-8.

120 RA Supplement at 8.

121 Oyster Creek 11, CLI-09-7, 69 NRC at 273-74.

12214 at 274 (quoting LBP-06-22, 64 NRC 229, 246 (2006)). The Commission also stated that
the Oyster Creek Board’s reasoning was “equally sound when the Board later applied it to reject a
proposed new contention concerning a new program for monitoring [the imbedded liner portion at
issue there].” Id.

We note our colleague disagrees with this view, and her approach is not without merit. However, her
analysis fails to recognize that the circumstances that would need to be present for her interpretation
of precedent to be appropriately applicable to the present situation are simply not present here. See,
e.g., our discussion supra at text accompanying note 121 and infra text accompanying note 124.

123 Indeed, by its own statements, Pilgrim Watch makes clear that it could have filed the new
contention earlier. For example, Pilgrim Watch asserts that

[t]he license renewal application for Pilgrim Station was amended by Entergy January 7,
2011. Like its original Aging Management Program (AMP), in its 2006 License Renewal
Application, it fails to comply with the requirements of 10 C.F.R. §§54.21(a) and 54.29
because the applicant has not proposed an adequate or sufficiently specific plan for aging
management of non-environmentally qualified inaccessible electrical cables . . . .
Cables Contention 2 at 2. Likewise, Pilgrim Watch contends that “Entergy’s AMP for Non-EQ
inaccessible cables at Pilgrim, as amended, remains woefully insufficient.” Id. at 28 (emphasis added).
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matter that could (and therefore should) have been raised at the outset of this
proceeding as an objection to the AMPs set out in the original LRA.'?* In short,

1241n this regard, we disagree with our colleague’s view that the mere statement by Mr. Blanch
that he “fully support[s] all technical and regulatory aspects of this contention” might fulfill the
requirements of section 2.326(b), Concurrence and Dissent at notes 21-22 and accompanying text
(quoting Blanch Declaration and citing 10 C.F.R. §2.326), that the expert affidavit “set forth the
factual and/or technical bases for the movant’s claim that the criteria of paragraph (a) . . . have been
satisfied . . . [and that] [e]ach of the criteria must be separately addressed, with a specific explanation
of why it has been met.” 10 C.F.R. § 2.326(b). In fact, as we discussed, this affidavit plainly fails these
requirements.

We do not disagree with our colleague’s interpretation of governing cases to the effect that there
are circumstances wherein an amendment to an AMP will present new information that is indeed new
when compared to the then-existing AMP and which is, therefore, suitable fuel for a contention, even
one requiring reopening a then-closed record. However, this is not such a situation as Pilgrim Watch’s
challenge raises matters that were the subject of the original AMP and that have merely been expanded
or supplemented by Entergy’s amendment. Put simply, the subject of inaccessible cable inspection
and maintenance was covered by AMPs in Entergy’s original LRA and any shortcomings of those
plans were appropriate for contention at the time. While Entergy’s amendment indeed enhances
and supplements the original AMP for inaccessible cables, all of the shortcomings addressed in the
amendment were obviously present in the original LRA AMP, and therefore those shortcomings are
not new today. Thus the issues Pilgrim Watch raised through its expert, Mr. Blanch, are nothing more
than issues that were present in the original AMP submitted with the original LRA. For example, Mr.
Blanch raised the following issues: (a) assertions of the absence from the AMP of a “requirement
to perform a thorough subsurface hydrological-geological survey over the entire site to determine
groundwater flow today as it relates to inaccessible Non-EQ cables within scope,” Blanch Affidavit
q18; (b) assertions that there are “very high corrosive salt concentrations in the groundwater which
will likely accelerate the degradation of cables in contrast to those nuclear plants located away
from coastal areas” and that “[t]he risk of common mode failure of submerged cables at Pilgrim is
significantly greater than [at] most US nuclear plants,” id. {23; (c) concerns about the effectiveness
of GALL, Revision 2, id. 4 25, 26; (d) assertions that by its amendment, Entergy

has arbitrarily redefined the scope of its cables monitoring programs thereby eliminating the
majority of vital cables within the scope of 10 CFR 54.4 and 10 CFR 54.21. There are miles
of cables operating at voltages of less than 400 volts that meet the requirements defined in
10 CFR 54, yet Entergy and the NRC has [sic] failed to address any requirements for aging
management for these cables and wires. Entergy and the NRC have now defined low voltages
cables to eliminate all cables designed to operate at less than 400 volts.
Id. 128; (e) an assertion that in the amendment “Entergy infers they have a ‘proven method’ for
detecting cable deterioration,” and the assertion that “[t]here is no ‘proven, commercially available
test’ that will assure cables that have experienced submergence for any voltage rating from 0 to 345
KV,” id. 29; (f) an assertion that “Entergy claims it has a program (EN-DC-346, Cable Monitoring
Program, which it issued on December 31, 2009) with the inference it will provide reasonable
assurance that will detect degraded cable failures,” id. ] 34; (g) an assertion that section B.1.19 of the
LRA Supplement (which he recites in part in paragraph 36)
fails to meet the requirements of 10 CFR 54 as there is no technical justification for periodicity
(Continued)
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the issue raised in Cables Contention 2 is not new and the contention thus not
timely under 10 C.F.R. § 2.326(a)(1).'%

III. ORDER

For the foregoing reasons, we DENY admission of each of Pilgrim Watch’s
first three proposed new contentions.

of inspections and it is not possible to inspect the condition of cable splices that may exist
within submerged conduits. Cables that have been exposed to any submergence must be
replaced with cables designed and qualified for underwater operation.
Id. 37; and (h) after assertions that “Entergy has failed to provide any commitment to establishing
any baseline inspections for safety related inaccessible cables,” id. {42, and that “[tlhe NRC does
not have the expertise to totally understand cable manufacturing, installation and operation,” id. 43,
concludes with the assertion that, in his professional opinion
this is a grave safety issue that may result in common mode failures increasing the probability
and possibly challenging:
The integrity of the reactor coolant pressure boundary;
The capability to shut down the reactor and maintain it in a safe shutdown condition; or
The capability to prevent or mitigate the consequences of accidents.
Id. 1 50. Every single one of these challenges regards elements of the AMPs for inaccessible electrical
cables, and, because the subject matter was treated in the original LRA, these could have been raised
as objections to the initial AMP, which were surely suffering from these same shortcomings now
addressed in part by Entergy’s amendment. We disagree with our colleague’s basis for finding that
this contention presents an admissible challenge.

125 Regarding the issue of timeliness, we note that the provisions of 10 C.F.R §2.326(a)(1) would
permit a finding of timeliness if the issue raised is “exceptionally grave.” We do not find persuasive
or compliant with our regulations Mr. Blanch’s bare speculative statement, that he believes this is a
grave safety issue, Blanch Affidavit J50; his statements are simply conclusory remarks provided with
no explanation as to how the asserted shortcomings he finds in Entergy’s AMP for inaccessible cables
logically lead to the sort of safety issues he asserts are present. Those statements are also speculative
(“may result” in common mode failures leading to the several outcomes he suggests are possible),
and speculation by an expert cannot form the basis for admission of a contention on the basis of the
matter being exceptionally grave. See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Unit 3), CLI-09-5, 69 NRC 115, 125 (2009) (affirming finding of untimeliness where expert
did not explain how the issue presented an exceptionally grave safety or environmental issue). Thus
we do not find any basis for Pilgrim Watch’s (or Mr. Blanch’s) assertion that an exceptionally grave
issue is presented by the matters subject of this proposed contention. Moreover, we see nothing to
suggest, and nothing has been presented by Pilgrim Watch that could enable us to conclude, that
Entergy’s January 2011 improvements to its AMP submitted might present some exceptionally grave
issue — and certainly if there were such a serious matter, it would plainly have been presented by the
provisions of Entergy’s original LRA regarding the subject cables.
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It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD!2¢

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 11, 2011

126 judge Young’s concurring and dissenting views are set forth on the following pages.
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Administrative Judge Ann Marshall Young, Concurring in Part and
Dissenting in Part

I agree that Pilgrim Watch’s new contentions are required to meet the standards
of 10 C.F.R. §2.326, and that its November 2010 new contention does not meet
these requirements. For the reasons stated herein, however, although Intervenor’s
January 2011 new contention presents a close case, I find it meets the rule’s
standards.!

Reopening Standards of 10 C.F.R. §2.326

Intervenor argues that the reopening requirements of section 2.326 do not
apply to its new contentions, stating among other things, for example, that its
request for hearing on its January 2011 new contention “is not a motion to reopen,
and even if it were Pilgrim Watch’s request meets the standards for reopening
— it is timely and addresses a significant safety issue.”” Pilgrim Watch urges
that the reopening requirements apply only to “new evidence about an issue that
has already been heard,” and “may not be properly applied to the new material
contentions that deal with u[n]litigated issues.””

It is true that 10 C.F.R. § 2.326 begins, in subsection (a), by referring to a
“motion to reopen a closed record fo consider additional evidence,” stating that
such a motion “will not be granted” unless certain criteria are satisfied.* But
subsection (d) of the rule refers to “[a] motion to reopen which relates to a
contention not previously in controversy among the parties,”” indicating that the
rule is not intended to be limited to motions seeking only to submit additional
evidence relating to a previously admitted contention.

! As indicated infra, 1 find no need to rule on Intervenor’s December 2010 new contention.

2 Pilgrim Watch Reply to Entergy’s and the NRC Staff’s Oppositions to Pilgrim Watch’s Request
for Hearing on a New Contention (Feb. 24, 2011) at 2 (emphasis in original) [hereinafter Pilgrim
Watch 2/24/11 Reply].

31d. at 4. Intervenor cites various cases in support of its arguments, including Union of Concerned
Scientists v. NRC, 735 F.2d 1437, 1443-44 & n.11 (D.C. Cir. 1984); Commonwealth of Mass. v. NRC,
924 F.2d 311, 334 (D.C. Cir. 1991); Union of Concerned Scientists v. NRC, 920 F.2d 50 (D.C. Cir.
1990); San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1316-17 (D.C. Cir. 1984), vacated
in part, 760 F.2d 1320 (D.C. Cir. 1985) (en banc), and aff’d, 789 F.2d 26 (D.C. Cir. 1985) (en banc),
cert. denied, 479 U.S. 923 (1986). These cases, however, all involve situations in which parties were
not permitted to raise issues initially and/or there was no opportunity for hearing on a particular issue,
see Union of Concerned Scientists, 735 F.2d at 1444-45; Mass. v. NRC, 924 F.2d at 333-36; Mothers
for Peace, 751 F.2d at 1316-17, which is not the situation herein. Intervenor has at all times in this
proceeding been permitted at least to raise issues, as argued by Entergy and the NRC Staff. See Tr. at
808-09, 812.

410 C.F.R. §2.326(a) (emphasis added).

S1d. §2.326(d) (emphasis added).
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The reopening criteria that must be satisfied under section 2.326 are, first,
under subsection (a), that any such motion (1) must be timely (except that “an
exceptionally grave issue may be considered in the discretion of the presiding
officer even if untimely presented”); (2) must “address a significant safety or
environmental issue”; and (3) must “demonstrate that a materially different result
would be or would have been likely had the newly proffered evidence been
considered initially.”® In addition, the rule in subsection (b) requires that:

The motion must be accompanied by affidavits that set forth the factual and/or
technical bases for the movant’s claim that the criteria of paragraph (a) of this
section have been satisfied. Affidavits must be given by competent individuals with
knowledge of the facts alleged, or by experts in the disciplines appropriate to the
issues raised. Evidence contained in affidavits must meet the admissibility standards
of this subpart. Each of the criteria must be separately addressed, with a specific
explanation of why it has been met. When multiple allegations are involved, the
movant must identify with particularity each issue it seeks to litigate and specify
the factual and/or technical bases which it believes support the claim that this issue
meets the criteria in paragraph (a) of this section.”

Finally, subsection (d) requires that a motion relating to a new contention also
“satisfy the requirements for nontimely contentions in § 2.309(c).”® All of these
criteria must be met in order to satisfy the requirements of section 2.326. And, of
course, any contention must meet the requirements of 10 C.F.R. § 2.309(f)(1)(i)-
(vi).

The Commission has endorsed the principle that “a motion to file new or
amended contentions must address the motion to reopen standards” after an
intervention petition has been denied.® And in the Vermont Yankee proceeding, in
which the Commission on appeal of board initial decisions remanded the case for
a limited purpose,'? it observed that, although the proceeding would remain open,
Intervenors therein had to submit a motion to reopen to address “any genuinely
new issues related to the license renewal application that previously could not
have been raised.”'! Although the Commission has not made such a statement

61d. §2.326(a)(1)-(3).

71d. § 2.326(b). Subsection (c) of the rule concerns motions predicated on allegations of confidential
informants and is not relevant to the matters at issue.

81d. §2.326(d).

9 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI-09-5, 69 NRC
115, 120 (2009).

19 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-10-17, 72
NRC 1, 4 (2010) [hereinafter Vermont Yankee I.

" Id. at 10 n.37 (emphasis in original). See also New Jersey Environmental Federation v. NRC, No.
09-2567, 2011 WL 1878642, at *9-10 (3rd Cir. May 18, 2011).
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in this proceeding,'? the same logic would seem to apply. I therefore agree that
under NRC rule and case law, Pilgrim Watch must meet the reopening criteria of
section 2.326 with respect to any new contentions filed after the Commission’s
remand, in CLI-10-11, for the limited purposes set forth therein.

November 2010 “Cleanup Contention”

In its November 2010 contention Pilgrim Watch asserts:

Until and unless some third party assumes responsibility for cleanup after a severe
nuclear reactor accident to pre-accident conditions, sets a cleanup standard, and
identifies a funding source, Entergy should be required to take all of the mitigation
steps that would be required by a SAMA analysis (i) based on a conservative source
term using release fractions no lower than those specified in NUREG-1465 or used
by the NRC in studies such as NUREG 1450, cleanup to a dose rate of not more
than 15 millirem a year, and at least the 95th percentile of the total consequences
determined by the EARLY and CHRONC modules of the MACCS2 Code, and (ii)
does not reduce any costs by use of a discount factor or probabilistic analysis.!3

Although there are certain arguments that might be said to support the timeliness
and significance aspects of this contention,'* Pilgrim Watch has not met the

121 do note that, in an Order issued August 5, 2010, the Commission through its Secretary denied
Pilgrim Watch’s request for further consideration and remand of certain matters, stating that Intervenor
“neither addresses nor meets the Commission’s standards for seeking reconsideration, or for reopening
a closed record, and therefore merits no further adjudicatory action by the Commission.” Commission
Order (Aug. 5, 2010) (unpublished) (emphasis added). This indicates some level of presumption that
the reopening requirements would apply to any new filings in the proceeding, at least from and after
August 5, 2010.

13 Pilgrim Watch Request for Hearing on New Contention (Nov. 29, 2010) at 1 [hereinafter Nov.
2010 Cleanup Contention].

14Pilgrim Watch bases this contention largely on a November 10, 2010, article in the online
publication Inside EPA, entitled Agencies Struggle to Craft Offsite Cleanup Plan for Nuclear Power
Accidents, in which it is stated that there exist disagreements and confusion among the NRC, the
Environmental Protection Agency (EPA), and the Federal Emergency Management Agency (FEMA)
over “which agency — and with what money and legal authority — would oversee cleanup in the
event of a large-scale accident at a nuclear power plant that disperses radiation off the reactor site
and into the surrounding area.” Id., Attach. 1, Douglas P. Guarino, Agencies Struggle to Craft Offsite
Cleanup Plan for Nuclear Power Accidents, Inside EPA, Nov. 22, 2010. Although Entergy and the
NRC Staff dispute the preceding assertions, assuming arguendo them to be true (and avoiding going
into the merits of the contention at this stage of the proceeding, as is proper) they would seem on their
face to be both timely and serious so as to support some of the suggestions made in the contention
itself, even if they do not meet the affidavit and “materially different result” requirements of section
2.326.
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requirement of 10 C.F.R. §2.326(b) for an affidavit,'> which also brings into
question whether it has met the “materially different result” requirement of
section 2.326(a)(3), using the Commission’s test of whether it has been shown
that a motion for summary disposition could be defeated.!® Therefore, while not
agreeing with all of my colleagues’ analysis on this contention, I must agree that
it is inadmissible, because it does not meet all of the reopening standards of 10
C.F.R. §2.326. Whatever their ultimate merits, however, I do not discount the
subjects about which Pilgrim Watch is concerned,!” particularly in view of the
recent events at the Fukushima Plant in Japan, and would therefore recommend to
the Commission that it consider having the NRC Staff address the subjects of this
contention and the matters on which it is based, in light of ongoing Fukushima-
related efforts,'® prior to considering the issuance of the sought license renewal.

December 2010 Cables Contention

In December 2010 Pilgrim Watch filed a contention relating to inaccessible
cables.”” Attached to it is a December 13, 2010, Declaration signed by Paul M.
Blanch, stating his experience, among other things as a Navy nuclear reactor
operator and electric plant operator on Polaris submarines; a California registered
professional engineer with a B.S. in electrical engineering; an active participant
in “industry standards writing activities” with the American Nuclear Society, the
Instrumentation Society of America, and the Institute of Electrical and Electronics
Engineers, for use by the nuclear industry; a contractor for the Electric Power
Research Institute and the Nuclear Energy Institute; and more than 40 years
of “engineering, design, operations, maintenance, engineering management, and
project coordination”; as well as noting that he was named 1993 “Engineer of

151 note Pilgrim Watch’s statement that it “intends principally to rely upon government documents
and testimony from David I. Chanin and Dr. Edwin Lyman. It would be unreasonable at this date to
expect a totally unfunded group to provide testimony from these experts . . . .” Nov. 2010 Cleanup
Contention at 15. However, section 2.326(b) and relevant case law appear not to permit such
circumstances to be taken into account. See, e.g., AmerGen Energy Co., LLC (Oyster Creek Nuclear
Generating Station), CLI-08-28, 68 NRC 658, 672-73 (2008).

16 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-11-2,
73 NRC 333, 346 (2011) [hereinafter Vermont Yankee II]; 10 C.F.R. § 2.1205.

17 See supra note 14; see also Tr. at 814-59.

18 For example, an NRC task force recently issued a report that is currently under consideration by
the Commission. See Dr. Charles Miller et al., Recommendations for Enhancing Reactor Safety in the
21st Century, The Near-Term Task Force Review of Insights from the Fukushima Dai-ichi Accident
(July 12,2011) (ADAMS Accession No. ML111861807) [hereinafter Near-Term Task Force Report].

19 pilgrim Watch Request for Hearing on a New Contention: Inadequacy of Entergy’s Aging
Management of Non-Environmentally Qualified (EQ) Inaccessible Cables (Splices) at Pilgrim Station
(Dec. 13, 2010) [hereinafter Dec. 2010 Cables Contention].
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the Year” by Westinghouse Electric and Control magazine for his “efforts in
identifying the subtle failures of active electrical devices such as pressure, level,
and flow transmitters and indicators [including] generic design deficiencies of
piping and mechanical systems in reactor level monitoring systems.”?° Mr. Blanch
states in his Declaration that he has “read and reviewed the enclosed proposed
contention from Pilgrim Watch and fully support[s] all technical and regulatory
aspects of this contention on Inaccessible cables.”?! Based on the last preceding
statement, one might consider that Mr. Blanch has effectively incorporated by
reference the entire December 2010 Cables Contention and its accompanying
basis, and address the reopening standards of 10 C.F.R. §2.326, among others,
based on such a reading.?? Because, however, the allegations in the December 2010
Cables Contention have in effect been superseded by those in Pilgrim Watch’s
January 2011 contention, which challenges Entergy’s aging management plan for
the cables as amended in January 2011, I consider that the latter has effectively
replaced the former, and address only the latter, in the following section.

January 2011 Cables Contention

Pilgrim Watch in the contention asserts:

Entergy’s Aging Management Plan (as amended by Entergy on January 7, 2011) for
non-environmentally qualified (EQ) inaccessible cables and cable splices at Pilgrim
Station is insufficient to provide reasonable assurance that these cables will be in
compliance with NRC Regulations and public health and safety shall be protected
during license renewal.??

Although Pilgrim Watch has argued that this contention “is timely and ad-
dresses a significant safety issue,”?* it did not in the contention seek to reopen
the record, and does not explicitly address the reopening standards of 10 C.F.R.
§2.326.% If, however, the contention does in fact meet all the substantive criteria

20Dec. 2010 Cables Contention, Attach. B, Declaration of Paul M. Blanch (Dec. 13, 2010), Dec.
2010 Cables Contention at 48-49.

2 d. at 50.

22 The contention is in any event likely inadmissible based on the Commission’s ruling in Vermont
Yankee 1I, CLI-11-2, 73 NRC 333, discussed infra in my consideration of Pilgrim Watch’s January
2011 Cables Contention.

23 pilgrim Watch Request for Hearing on a New Contention: Inadequacy of Entergy’s Aging
Management of Non-Environmentally Qualified (EQ) Inaccessible Cables (Splices) at Pilgrim Station
(Jan. 20, 2011) at 1 (emphasis in original) [hereinafter January 2011 Cables Contention or Cables
Contention 2].

24 pilgrim Watch 2/24/11 Reply; see also supra note 2 and accompanying text.

23 See Cables Contention 2 at 58-59.
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of 10 C.F.R. §2.326, I would find denying it solely on the basis that Intervenor
did not file a formal motion to reopen to be elevating form over substance. In my
view, looking instead at the reality of what is actually shown in the filings is the
appropriate course to take, particularly given Pilgrim Watch’s pro se status.?® To
do this does not violate any regulatory provisions or reasonable standards of fair
play, nor does it constitute supplying for the intervenor any required elements, as
suggested by the board majority. It involves looking to whether Intervenor itself
has supplied the necessary elements, even if not designating them as such. I look,
therefore, to whether Cables Contention 2 and its support, as filed, does in fact
meet the requirements of 10 C.F.R. § 2.326.

Timeliness Under 10 C.F.R. §§2.326(a)(1), (d), and 2.309(c)

On the requirements of timeliness found in sections 2.326(a)(1) and (d) and
2.309(d), I would take the following circumstances into account:

First, the Commission in its recent decision in the Vermont Yankee proceeding
upheld that Licensing Board’s denial of a motion to reopen regarding a contention
similar to both Pilgrim Watch’s December 2010 new contention as well as
this one in some respects, supported by the affidavit of the same expert.?” The
Commission in CLI-11-2 noted that “the first and most significant difficulty” with
the cables contention in Vermont Yankee was that it was “based on the premise
that the cable AMP in Entergy’s Application is incomplete — an assertion that, if
true today, was equally true when Entergy filed its Application in 2006.”2® The
contention, the Commission said, “raises the question of whether the AMP in the
Application adequately addresses the issue of submerged electric cables during
the 20-year period of extended operation — an issue of which [Intervenor New

26 In NRC proceedings, pro se litigants are generally not held to the same high standards of pleading
and practice as parties with counsel. See, e.g., Vermont Yankee I, CLI-10-17, 72 NRC at 45 n.246);
U.S. Enrichment Corp. (Paducah, Kentucky Gaseous Diffusion Plant), CLI-01-23, 54 NRC 267, 272
(2001); Consolidated Edison Co. of New York (Indian Point, Unit 2), LBP-83-5, 17 NRC 134, 136
(1983).

271 Vermont Yankee II, CLI-11-2, 73 NRC 333. The contention at issue in that case stated as follows:
Applicant has not demonstrated adequate aging management review and/or time-limited aging
analysis nor does the applicant have in place an adequate aging management program to
address the effects of moist or wet environments on buried, below grade, underground, or
hard-to-access safety-related electrical cables[. T]hus the applicant does not comply with NRC
regulation (10 CFR § 54.21(a)[)] and guidance and/or provide adequate assurance of protection
of public health and safety (54.21(a)[)].

Id. at 336. See New England Coalition’s Motion to Reopen the Hearing and for the Admission of New
Contentions (Aug. 23, 2010), Attached Declaration and Affidavit of Paul Blanch (ADAMS Accession
No. ML1024200420).

28 Vermont Yankee II, CLI-11-2, 73 NRC at 341.
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England Coalition (NEC)] should have been aware since the filing of the 2006
Application.”?

The Commission then, after finding that the information on which NEC based
its contention was not truly new,*® went on to address NEC’s complaint that
the Vermont Yankee Board should not in ruling on its contention have consid-
ered a supplement to its application that Entergy had filed, addressing certain
cable-related criteria and arguing that it rendered NEC’s contention moot.?' The
Commission noted NEC’s argument that the Board should not have “accepted”
the document, but found that Entergy appropriately filed the supplement, stating
in addition:

NEC has not shown that it has been harmed or prejudiced by the agency’s con-
sideration of the Supplement. NEC has had ample time to review, and adequate
means by which to address, the Supplement. Specifically, NEC could either have
filed a second motion to reopen the proceeding on the basis of the Supplement, or
requested leave to amend its August 20 Motion to Reopen, and (either way) to file
arevised Contention 7. NEC has taken none of these steps.*

The Commission follows this statement immediately with its conclusion that “[i]n
sum, the [Vermont Yankee] Board did not err in determining that NEC offered no
‘new’ information supporting Contention 7 and that the information therefore did
not support NEC’s Motion to Reopen.”??

In contrast to the intervenor in Vermont Yankee, Pilgrim Watch in this pro-
ceeding did file a revised contention — its January 20, 2011, contention quoted
above — citing as “new information” Entergy’s January 7, 2011, amendment
of its aging management plan, or “AMP.”** Thus Cables Contention 2 is distin-
guishable from the contention addressed in CLI-11-02 (which Pilgrim Watch’s
December 2010 Cables Contention may be said to more closely resemble). The
new AMP amendment is comparable to the “supplement” in Vermont Yankee that

2 1d. at 342.

01d. at 342-44.

31]d. at 345.

214 (citing 10 C.F.R. §§2.326, 2.309(f)(2)). I also note that the Commission’s ruling in CLI-11-2
was limited to finding that the provisions of 10 C.F.R. § 2.326(a)(1) and (3) were not met. An affidavit
had been provided, and the Commission did not rule on the significance issue of subsection (a)(2)
because the Licensing Board had not ruled on it and therefore, the Commission found, it was not
properly before it on appeal. Id. at 337 n.13.

B1d. at 345.

34 Cables Contention 2 at 24-25. Pilgrim Watch also cited the NRC Staft’s December 23, 2010,
Revision 2 of the GALL Report, id., which the Commission in CLI-11-2 found did not constitute new
information, given that it merely summarized previously available information, Vermont Yankee II,
CLI-11-2, 73 NRC at 344.
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the Commission discusses in the above-quoted language. Based on this, I would
find that the January 2011 Cables Contention 2 may be timely and admissible to
the extent it is based on the AMP amendment, assuming all other relevant criteria
are met.

Regarding my colleagues’ conclusion that the contention fails because based
on a mere enhancement of what existed before, the same could have been said
with respect to the supplement in Vermont Yankee,® and yet the Commission
in CLI-11-2 does not suggest this, notwithstanding its earlier comment about
the “incompleteness” of the original cables AMP.3¢ I note the authority that my
colleagues and Entergy cite for the contrary proposition — namely, the Com-
mission’s earlier Oyster Creek ruling upholding that Licensing Board’s finding
that a contention challenging an “enhanced monitoring program” adopted by
that Applicant was inadmissible because that intervenor had not challenged the
original “unenhanced monitoring program.”?” However, while the Commission
in Vermont Yankee cited its earlier Oyster Creek ruling for various other propo-
sitions,*® it does not make any reference to the concept of holding inadmissible
challenges to “enhanced” programs when an original “unenhanced” program has
not been challenged, nowhere even using the word “enhance,” “enhanced,” or
“unenhanced.” If it intended to adopt this reasoning, it surely would have done so
explicitly.

Furthermore, what the Commission actually did in Oyster Creek with respect
to the “enhancement” ruling of that Board was to find it to be reasonable and to
state that it saw “no error in [its] reasoning.”*® The Commission in Oyster Creek
did not say that this was the only possible result in circumstances in which an
intervenor files a new contention based on a supplement to an application, such
as, for example, Entergy’s new amendment to its AMP herein. Nor does the Third
Circuit Court of Appeals in its ruling on an appeal of the Commission’s Oyster
Creek decision say anything to the contrary, instead (similarly to the Commission)
merely finding the ruling to have been reasonable and not an abuse of discretion.*

35 See id. at 345 n.55.

301t might also be observed that Intervenor herein challenges more the correctness than the
completeness of the AMP amendment in question. In addition, the exact definition of what constitutes
an “enhancement” may not be so clear as the majority sees it.

37 See Entergy Answer Opposing [Cables Contention 2] at 2 & n.6 (citing AmerGen Energy Co.,
LLC (Oyster Creek Nuclear Generating Station), CLI-09-7, 69 NRC 235, 274 (2009)) [hereinafter
Entergy Answer to Cables Contention 2]; accord Majority Ruling at notes 121-123 and accompanying
text.

38 See Vermont Yankee II, CLI-11-2, 73 NRC at 337 n.14, 338 n.17, 339 n.22, 346 nn.63-64, 347
n.69).

3 Oyster Creek, CLI-09-7, 69 NRC at 274.

4ON.J. Envtl Fed’n, 2011 WL 1878642 at 7.
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Moreover, the Commission’s statement in Vermont Yankee that NEC had not
moved to reopen based on the supplement or filed a “revised [c]ontention”*! must
be presumed to have meaning, to be more than mere dictum, and to have played
into its timeliness ruling — particularly in the absence of any reference to its
observation in Oyster Creek on a contention challenging an “enhancement” to an
existing program. Again, notwithstanding the Commission’s earlier reference in
CLI-11-2 to the asserted “incompleteness” of that cables AMP, to construe that
reference to mean that any contention that might have been based on the Vermont
Yankee supplement (or, as in this case, the amendment to the AMP*?) would
actually and necessarily be inadmissible, because the original “unenhanced” AMP
was not challenged, would effectively be to accuse the Commission of a sort of
sleight of hand in the above-quoted statement, offering but an empty theory. For
just as in this case, NEC in Vermont Yankee had not challenged the original AMP,*3
and under the “enhancement” theory could never have successfully challenged the
AMP supplement through a motion to reopen or a revised contention, which would
render the Commission’s above-quoted language from CLI-11-2* meaningless.
I will presume, to the contrary, that the Commission’s analysis was meaningful
and genuine.

In sum, Pilgrim Watch in its January 20, 2011, contention did, unlike the Inter-
venor in Vermont Yankee, challenge Entergy’s January 7, 2011, amendment to its
AMP, and on this basis I would find it to be timely under 10 C.F.R. § 2.326(a)(1)
as well as under sections 2.326(d) and 2.309(c). (Insofar as Pilgrim Watch’s
January 20, 2011, filing is based on Entergy’s January 7, 2011, amendment of its
AMP, it might indeed also be considered timely under section 2.309(f)(2).)

Under section 2.309(c), I would consider that Entergy’s January AMP amend-
ment constituted good cause for failure to file on time under section 2.309(c)(1)(i),
and find in Pilgrim Watch’s favor on the remaining subparts of section 2.309(c)(1),
with the exception of subpart (vii) and possibly subpart (viii). It has already been
determined that Pilgrim Watch has an interest and right as a party to this pro-
ceeding,” which carries with it the reality that whatever order is ultimately issued
in this proceeding will affect such interest, and there appears to be no other
party raising the concerns stated in Cables Contention 2. Obviously, admitting

41 See supra note 32 and accompanying text.

421 note that the supplement at issue in Vermont Yankee appears to be very similar to the AMP
amendment in this proceeding. See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear
Power Station), LBP-10-19, 72 NRC 529, 543, 548 (2010) (the supplement extended the AMP for
medium-voltage cables to also cover low-voltage cables).

43 See id. at 539, 547.

4 See supra text accompanying note 32.

43LBP-06-23, 64 NRC 257, 271, 348 (2006).
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the contention would delay the proceeding somewhat,* but I would not find this
consideration to outweigh the good cause provision of subpart (i), the factor given
the greatest weight in a section 2.309(c) analysis.*” And on subpart (viii), it is
clear that Pilgrim Watch is limited in its resources, but I would also note that it
has an expert who can address the issues in its January 2011 Cables Contention.

Significance Under 10 C.F.R. §2.326(a)(2)

With respect to the requirement under 10 C.F.R. §2.326(a)(2) for a “sig-
nificant safety or environmental issue,” I note Affiant Paul Blanch’s January
19, 2011, Affidavit, including, among others, statements therein that Entergy’s
AMP amendment for inaccessible cables inappropriately limits the scope of its
monitoring program, omitting “miles of cables operating at voltages of less than
400 volts that meet the requirements defined in 10 CFR 547;* that Entergy’s
commitment to use a “proven, commercially available test” is incorrect because
there is no such test;* that the cables should be replaced “with cables designed
and qualified for underwater operation” because of the salt water environment;>
that NUREG/CR-7000 supports his opinion;>! and that it is his expert opinion that
the aging cables at issue in the contention and the lack of any “recognized testing
that can provide reasonable assurance that [they] can perform ‘their intended
functions’” present a:

grave safety issue that may result in common mode failures increasing the probability
and possibly challenging:

The integrity of the reactor coolant pressure boundary;

The capability to shut down the reactor and maintain it in a safe shutdown
condition; or

The capability to prevent or mitigate the consequences of accidents.”?

As to Mr. Blanch’s expertise, in addition to the experience noted supra in my
discussion of Pilgrim Watch’s December 2010 Cables Contention, he has “more
than 45 years of engineering, design, operations, maintenance, engineering man-

46 0Of course, the fact that the Applicant may continue to operate pending a final decision on its
license renewal application, see 10 C.F.R. § 2.109, minimizes the negative impact of any delay.

47 See, e.g., Vermont Yankee I, CLI-10-17, 72 NRC at 53 n.304.

48 Affidavit of Paul M. Blanch (Jan. 19, 2011) at 9 [hereinafter Blanch Affidavit].

4 1d. at 9-10.

Opd. at 11-12.

Sd. at 13-14.

21d. at 18.
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agement, and project coordination experience for the construction[,] maintenance
and operation of nuclear power plants,” among other things.>* I find his overall
experience establishes his competence, knowledge, and expertise for purposes of
subsections 2.326(b) and (a)(2).

I further find Expert Blanch’s statements support a finding of both safety and
environmental significance. I note that Applicant and the NRC Staff disagree
with Mr. Blanch’s statements, which I discuss in greater detail below in the
context of the section 2.326(a)(3) and (b) requirements for a “materially different”
demonstration. However, such disagreements go to the merits of the issues, and
while Intervenor might not (were the contention admitted) ultimately prevail on
all issues, Applicant’s and Staff’s arguments do not negate the serious issues
themselves that Mr. Blanch raises and addresses in his Affidavit.

I note also, on the issue of significance, Pilgrim Watch’s March filing of
two documents asking the Board to consider certain concerns arising out of, and
take judicial notice of, the accident at the Fukushima nuclear power plant in the
wake of the earthquake and tsunami there as well as, among other things, loss
of power being a contributing factor in the accident, and the fact that both the
Fukushima reactors and the Pilgrim reactor are General Electric Mark I models.>*
Although both Entergy and the NRC Staff object to these filings, and much of
the information in them goes into a level of alleged detail inappropriate for judicial
notice, the three facts of the accident (1) occurring, (2) being related to loss of
power, and (3) involving reactors of the same model as at the Pilgrim plant, appear
to be pretty clearly undisputed and beyond reasonable controversy or dispute.*® I
would therefore consider these bare facts in making the significance determination
required by section 2.326(a)(2) — if only to provide some reasonable context and
emphasis on the matter.

3 1d. at 3; see also supra text accompanying note 20.

54 pilgrim Watch Memorandum Regarding Fukushima (Mar. 12, 2011); Pilgrim Watch Post-Hearing
Memorandum (Mar. 28, 2011).

33 Entergy’s Reply to Pilgrim Watch Post-Hearing Memorandum (April 7, 2011) [hereinafter Entergy
4/7/11 Reply]; NRC Staft’s Response to Pilgrim Watch Post-Hearing Memorandum (April 7, 2011).

36 As Entergy has pointed out, see Entergy 4/7/11 Reply at 2, 10 C.F.R. §2.337(f)(1) permits a
board to take official notice “[1] of any fact of which a court of the United States may take judicial
notice or [2] of any technical or scientific fact within the knowledge of the Commission as an expert
body.” Rule 201 of the Federal Rules of Evidence permits judicial notice of any fact “not subject to
reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201. Even assuming the three facts I list in the text were
not generally known, the NRC’s Near-Term Task Force is one example of a body that has clearly
recognized these facts, in a manner indicating they are beyond reasonable dispute. See Near-Term
Task Force Report at 8-9. See also Pilgrim Nuclear Power Station License Renewal Application (Jan.
2006) at 2.4-1 (ADAMS Accession No. ML060300028).
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Although the extent to which the exact cables at issue in Cables Contention 2
are connected to or otherwise related to critical safety components is not altogether
clear, I find it reasonable to presume that they have some safety and environmental
significance. If they did not, there would presumably have been no need for either
the amended AMP or the revised evaluation that prompted it.” Also, although it
is possible that any similar such cables would not be related to the occurrences in
Japan, the accident at the Fukushima Dai-ichi plant has at a minimum highlighted
the seriousness of power-related issues, with regard to which electrical cables
would seem clearly to be relevant. Not to take the situation into account as, at
least, context would seem to be the equivalent of wearing blinders to a matter that
is obviously of serious concern and significance to the world, the country, and the
NRC.®

Affidavit and “Materially Different Result” Requirements of
10 C.F.R. §2.326(a)(3), (b)

As indicated above, Pilgrim Watch filed in support of its Cables Contention
2 the Affidavit of Paul M. Blanch.” This Affidavit consists of nineteen pages of
information challenging various aspects of Entergy’s amended cables AMP for
the Pilgrim plant.®® Entergy, however, in addition to arguing that Pilgrim Watch
has not met the standards for reopening,’ shown the existence of a significant
safety issue (providing instead “bare assertions and speculation”?), or met the
late-filing or contention admissibility standards of 10 C.F.R. § 2.309,% contends
that Intervenor has also failed to show that a materially different result would
be likely.®* NRC Staff agrees with Entergy on all points,® does not provide any
affidavit in support of its opposition to the January 2011 new contention, but

57 See infra text accompanying notes 73-75.

58 See, e.g., Near-Term Task Force Report.

39 See Blanch Affidavit. I note that in some respects this Affidavit bears some similarities to the one
provided in support of a somewhat similar contention in another license renewal proceeding, in which
that contention was found to be admissible. See NextEra Energy Seabrook, LLC (Seabrook Station,
Unit 1), LBP-11-2, 73 NRC 28, 53-56 (2011).

60 See supra text accompanying notes 48-52. See also supra text accompanying notes 20, 53, on Mr.
Blanch’s experience, competence, knowledge, and expertise.

. Entergy Answer to Cables Contention 2 at 1, 15-20.

621d. at 20-21.

831d. at 26-49.

641d. at 21-26.

95 NRC Staff’s Answer in Opposition to Pilgrim Watch’s January 20, 2011 Amended Contention
(Feb. 14, 2011) at 1-2, 7-15 [hereinafter Staff 2/14/2011 Answer].
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does cite certain of its earlier filings related to Cables Contention 1, including its
response to Pilgrim Watch’s December 2010 cables contention.®

In support of its arguments, Entergy provides the eighteen-page Declaration
of Vincent Fallacara and Roger B. Rucker, who are, respectively, the Director
of Engineering at the Pilgrim plant, and an electrical engineering consultant on
license renewal for Entergy who is responsible for “developing and implementing
aging management programs for electrical components, responding to NRC
requests for additional information and other license renewal related reviews,
and assisting with audits and inspections.”®” Like Mr. Blanch, Mr. Rucker holds
a professional engineering license; he is also a licensed master electrician.®
Entergy argues that their Declaration “demonstrates that there is no genuine issue
of material fact in dispute,”® and provides a summary of the points made in the
Declaration.”

Given that the standard for determining whether a party has met the “materially
different result” requirements of 10 C.F.R. §2.326(a)(3) and (b) is whether the
party can defeat a motion for summary disposition,”" I examine Pilgrim Watch’s
January 2011 Cables Contention in this light. More specifically, I look to whether
Mr. Blanch’s Affidavit demonstrates a genuine dispute on a material issue of
fact.” Of course, the situation herein is reversed from that in a normal summary

66 Staff 2/14/2011 Answer at 4.

¢7 Entergy Answer to Cables Contention 2, Attached Declaration of Vincent Fallacara and Roger B.
Rucker in Support of [Entergy Cables 2 Answer] (Feb. 14, 2011) at 1 [hereinafter Entergy Declaration].

68 1d.

% Entergy Answer to Cables Contention 2 at 22.

01d. at 22-26.

71 See supra note 16 and accompanying text.

72 In this 10 C.F.R. Part 2, Subpart L proceeding, NRC regulations require, in 10 C.F.R. § 2.1205(c),
that in ruling on a motion for summary disposition the standards of Subpart G apply. Subpart G in
section 2.710(d)(2) provides that summary disposition should be granted:

if the filings in the proceeding, depositions, answers to interrogatories, and admissions on file,
together with the statements of the parties and the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a decision as a
matter of law.

If it is found that a moving party has provided a sufficient showing of the right to summary
disposition, the next inquiry is whether the opposing party has overcome the movant’s case by
showing a genuine dispute on a material issue of fact. The Commission has stated in this regard the
following:

When a motion for summary disposition is made and supported as described in our regulations,
“a party opposing the motion may not rest upon [ ] mere allegations or denials,” but must state
“specific facts showing that there is a genuine issue of fact” for hearing. It is not sufficient,
however, for there merely to be the existence of “some alleged factual dispute between the
parties,[”] for “the requirement is that there be no genuine issue of material fact.” “Only

(Continued)
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disposition context, in that Entergy is actually responding to Pilgrim Watch’s
presentation in Mr. Blanch’s Affidavit, rather than the other way around. I
will, however, proceed with considering Entergy’s submission first, along with
excerpts from an earlier Staff filing, and then look to whether Pilgrim Watch has
shown a genuine dispute on any material issue(s) of fact with respect to Entergy’s
and NRC Staff’s position, so as to be able to defeat a summary disposition motion
on the matters the parties address. To simplify the inquiry, I will use Entergy’s
summary of its witnesses’ Declaration, refer to the Staff’s earlier affidavit of an
NRC expert, and then consider whether Pilgrim Watch through Mr. Blanch’s
Affidavit has demonstrated any genuine dispute on a material issue of fact.

In its summary of the Declaration of its experts, Entergy states at the outset that,
while its original Application “committed to an AMP for Non-EQ Inaccessible
Medium-Voltage Cable that is consistent with Rev. 1 of the GALL Report,””3 in
response to GALL Rev. 27 it “enhanced this AMP so that it now includes low-
voltage (400 V to 2 kV) power cable, and has increased the minimum frequency
of manhole inspections and cable insulation testing.”” It continues its summary
as follows:

disputes over facts that might affect the outcome” of a proceeding would preclude summary
disposition. “Factual disputes that are . . . unnecessary will not be counted.”

The correct inquiry is whether there are material factual issues that “properly can be resolved
only by a finder of fact because they may reasonably be resolved in favor of either party.” At
issue is not whether evidence “unmistakably favors one side or the other,” but whether “there
is sufficient evidence favoring the non-moving party” for a reasonable trier of fact to find in
favor of that party. If the evidence in favor of the nonmoving party is “merely colorable” or
“not significantly probative,” summary disposition may be granted.

In ruling on a motion for summary disposition a licensing board (or presiding officer) should
not, however, conduct a “trial on affidavits.” At this stage, “the judge’s function is not himself
to weigh the evidence and determine the truth of the matter but to determine whether there
is a genuine issue for [hearing].” “The evidence of the non-movant is to be believed, and all
justifiable inferences are to be drawn in his favor.” If “reasonable minds could differ as to the
import of the evidence,” summary disposition is not appropriate.

CLI-10-11, 71 NRC 287, 297-98 (quoting 10 C.F.R. § 2.710(b); Anderson v. Liberty Lobby, 477 U.S.
242, 247-52, 255 (1986) (emphasis in original)).

73 Entergy Answer to Cables Contention 2 at 22 (citing Entergy Declaration 9 6-7). The GALL
Report is an NRC “technical basis” document relating to license renewal. NUREG-1801, “Generic
Aging Lessons Learned (GALL) Report,” Rev. 1, Abstract (Sept. 2005) (ADAMS Accession No.
ML052780376). Of course, as the Commission observed in the Vermont Yankee case, “‘a commitment
to implement an AMP that the NRC finds is consistent with the GALL Report constitutes one
acceptable method for compliance with 10 C.F.R. § 54.21(c)(1)(iii),” Vermont Yankee I, CLI-10-17,
72 NRC at 36, but this does not insulate such an approach from challenge by an intervenor, and is not
binding on a licensing board in an adjudication, as, for example, a regulation would be. /d. at 38.

74 Office of Nuclear Reactor Regulation, Generic Aging Lessons Learned (GALL) Report, NUREG-
1801, Rev. 2 (Dec. 2010) (ADAMS Accession No. ML.103490041).

75 Entergy Answer to Cables Contention 2 at 22 (citing Entergy Declaration q 10).
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e The purpose of this AMP for non-EQ inaccessible cable is to minimize cable
exposure to significant moisture that might cause failure of low- and medium-
voltage cable not subject to the environmental qualification requirements of 10
C.F.R. § 50.49 (which Entergy refers to as “non-EQ” cable), and to test the cable
insulation for cables potentially exposed to significant moisture.’®

Entergy indicates that it does not include cables with voltages below 400 V,
“because the operating experience across all operating units has not indicated
any significant frequency of water-induced failure,” which is said to reflect
“the fact that degradation of cable insulation is generally a function of both
the voltage and the presence of water (i.e., the voltage level contributes to the
degradation).””” Nor are high-voltage cables and connections included, because
of unique characteristics that require they be “evaluated on an application specific
basis.””® In addition, Entergy states that “[t]here are no inaccessible cable splices
at Pilgrim,” and the splices that exist are managed according to a different AMP
in the Application.”

Entergy summarizes the Declaration on monitoring and testing of cables under
the amended cables AMP as follows:

e The AMP for non-EQ inaccessible cable requires periodic actions to minimize
exposure of cable [to] significant moisture, such as inspecting for water collection
in cable manholes containing in-scope cables, and draining water as needed.
These inspections will occur at least once every year, with more frequent
inspections performed if necessary based on trending and evaluation of inspection
results. For example, with respect to the only two manholes that are near the
water table, Entergy conducts these inspections bi-weekly.

¢ The AMP for non-EQ inaccessible cable requires testing at least every six years
to provide an indication of the condition of the cable insulation, and the results
will be evaluated to determine the need for increasing the test frequency.

e Multiple proven tests exist for determining the degradation of cable insulation
from different aging mechanisms. The types of tests specified in Section XI.E3
of the GALL Report and in the revised Pilgrim AMP for non-EQ inaccessible
cable are all identified in NUREG/CR-7000 as tests that have the ability to
indicate the condition of cable insulation.

e The tests identified in the AMP for detecting cable insulation degradation
include: dielectric loss (dissipation factor/power factor); insulation resistance

76 1d. at 23 (citing Entergy Declaration {5).
77 Id. (citing Entergy Declaration [ 26).

78 Id. (citing Entergy Declaration {27).
Id.; Entergy Declaration q 13.
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and polarization index; AC voltage withstand; partial discharge; step voltage;
time domain reflectometry; and line resonance analysis.

¢ The manhole inspections and cable insulation tests required under Pilgrim’s AMP
are consistent with recommendations for such inspections and tests developed
by the Electric Power Research Institute (“EPRI”).%0

Entergy asserts that “there is no regulatory requirement for baseline inspec-
tions,” but that “initial testing of the non-EQ medium- and low-voltage inaccessi-
ble cable will provide baseline results,” that “[a]ll in-scope medium-voltage cable
will be tested before the period of extended operation, and [that] all in-scope,
inaccessible low-voltage cable will be tested within the first six years of extended
operation.”®! It states that “[c]orrosion is not an aging effect applicable to cable
insulation because cable insulation is non-metallic and therefore not subject to
corrosion.”$?

According to Entergy’s experts, there is also “no regulatory requirement to
perform a hydrological survey of the Pilgrim site for license renewal purposes,”
but it has nevertheless “performed such a survey in 2007 as part of the industry’s
groundwater protection initiative,” which “confirm[ed] that Pilgrim cables are
installed above the groundwater table.”3 Entergy states that the “Pilgrim site grade
elevation is 23 feet above mean sea level and above the 100 year flood level,”
and that there has been no flooding at Pilgrim, because “[g]roundwater flows into
Cape Cod Bay; sea water does not flow in the reverse direction,” and because
“[g]roundwater at Pilgrim does not have high corrosive salt concentrations,” nor
does rainwater.®* According to Entergy’s experts, the “average pH results from
tests on water collected from storm drains and manholes is essentially neutral and
does not indicate the presence of any contaminants that might adversely impact
cable insulation.”®

According to Entergy and its experts, “Pilgrim’s inaccessible cables are lo-
cated in a ‘mild environment’ as defined in the NRC rules and, therefore, the
environmental qualification requirements of 10 C.F.R. § 50.49 do not apply to
them.”’8¢ Thus, “compliance with the provisions of [General Design Criterion] 4
are generally achieved and demonstrated by proper incorporation of all relevant
environmental conditions into the design process, including the equipment specifi-

80 Entergy Answer to Cables Contention 2 at 23-24 (citing Entergy Declaration 9 10-11, 13, 15, 17,
23,27).

811d. at 24 (citing Entergy Declaration qq 28-29).

8214, at 25 (citing Entergy Declaration 9 31).

831d. (citing Entergy Declaration q 35-36).

84 1d. (citing Entergy Declaration 4 50).

85 1d.

8614 Entergy Declaration q39.
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cation.”¥” Moreover, Pilgrim’s inaccessible cables “were procured for installation
in wet locations,” and “[t]est results of samples taken from underground, 4 kV
Pilgrim medium-voltage cable over 30 years old showed no evidence of premature
aging or degradation.”®8

Entergy states that Pilgrim does not use “inside wiring not intended to get
wet”’; there is “no NM-B cable in use” underground; and the commercial industry
standards of the National Electrical Manufacturers Association (NEMA), National
Electric Code (NEC), “do not apply to underground power cables installed at
Pilgrim.”® Finally, any cable failures at Pilgrim “will not result in common
mode failures because the likelihood of simultaneous cable insulation failure is
extremely low in light of the long time period required to make a cable susceptible
to voltage surges that can lead to cable failure, and the fact that voltage surges
are random.”* Entergy asserts that any allegations not addressed in the previous
summary are ‘“immaterial or otherwise beyond the scope of this proceeding.”!

Because the NRC Staff has referred to its response to Pilgrim Watch’s De-
cember 2010 cables contention,®” I note as well its attachment to that response of
the Affidavit of NRC employee Roy K. Mathew, addressing the cables issue. In
his Affidavit, he states among other things that, while “allowing medium voltage
cables to remain submerged for extended periods of time [at the Pilgrim plant in
2010] was a performance deficiency [because t]hese cables are not designed for
submergence,” this finding was “determined to be of very low safety significance
. . . because the condition did not contribute to both the likelihood of a reactor
trip and the unavailability of mitigating systems equipment.”® I also note Mr.
Mathew’s discussion of the NRC’s “ongoing and continuous oversight of nuclear
reactor operations”’; his statement that “cables do not fail immediately, even when
they are subjected to a wet or submerged environment,” and should be “monitored
for degradation”; as well as his statement that NUREG/CR-7000 does not contain
any provisions with which licensees are required to comply.**

Mr. Blanch disputes Entergy’s reliance on the GALL Report, stating that
it offers only “vague guidance” and “provides no assurance that the proposed

87 Entergy Answer to Cables Contention 2 at 25 (citing Entergy Declaration §42).

88 14, (citing Entergy Declaration {43, 29).

891d. at 26 (citing Entergy Declaration {[J[ 44-49).

90 1d. (citing Entergy Declaration {4449, 59-60).

ol 1d.

92 See supra text accompanying note 66.

93 NRC Staff’s Answer in Opposition to Pilgrim Watch Request for Hearing on New Contention
(Jan. 7, 2011), Attached Affidavit of Roy K. Mathew at 3.

%1d. at 5-6. See infra note 98 for a complete cite for NUREG/CR-7000. Mr. Mathew is of
course correct that NUREG/CR-7000, like the GALL report, does not carry the binding authority of a
properly promulgated regulation. See supra note 73.
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program is in compliance with NRC regulations and industry standards.” He also
disputes Entergy’s position that the cables in question are in a “mild environment”
as provided at 10 C.F.R. § 50.49.% He challenges Entergy’s limiting of “the scope
of its cables monitoring programs” that “eliminate[e] the majority of vital cables
within the scope of 10 CFR 54.4 and 10 CFR 54.21.” According to Mr. Blanch,
there are “miles of cables operating at voltages of less than 400 volts that meet
the requirements defined in 10 CFR 54, yet Entergy . . . has failed to address any
requirements for aging management for these cables and wires,” which Blanch
contends must meet the requirements of section 50.49.%

Mr. Blanch disputes Entergy’s monitoring and testing system, contending that
“[t]here is no ‘proven, commercially available test’ that will assure cables that
have experienced submergence for any voltage rating from 0 to 345 KV,” stating
that “neither the NRC, EPRI, Sandia nor Brookhaven have concluded there is any
‘proven’ technology to detect degradation.”®” Mr. Blanch quotes the following
from NUREG/CR-7000 in support of this statement:

In-service testing of safety-related systems and components can demonstrate the
integrity and function of associated electric cables under test conditions. However,
in-service tests do not provide assurance that cables will continue to perform
successfully when they are called upon to operate fully loaded for extended periods
as they would under normal service operating conditions or under design basis
conditions. In-service testing of systems and components does not provide specific
information on the status of cable aging degradation processes and the physical
integrity and dielectric strength of its insulation and jacket materials.®®

According to Mr. Blanch, the preceding statement is consistent with his own
experience.”

Mr. Blanch disputes Entergy’s statements on the need for a survey, stating
that there should be a “thorough subsurface hydrological-geological survey over
the entire site to determine groundwater flow today as it relates to inaccessible
Non-EQ cables within scope,” in order to “compare those results to the original
Dames and Moore 1967 hydro study to see if locally adverse conditions are more
severe than were anticipated when the plant was originally designed.” In addition,
he contends, this should be followed up “with regular subsequent scheduled

95 Blanch Affidavit 9 26.

% 1d. | 28.

71d. 1 29.

% Id. 930, 32 (citing NUREG/CR-7000, BNL-NUREG-90318-200 — Essential Elements of an
Electric Cable Condition Monitoring Program (Jan. 2010)) (emphasis provided by Affiant Blanch).
The quotation provided by Mr. Blanch is found in the Conclusions and Recommendations part of
NUREG/CR-7000, at 5-1.

21d. q31.
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subsurface surveys to track changes in groundwater flow and tides expected from,
for example, onsite construction or impacts from global warming changes” in the
license renewal period.'®

Also disputed by Mr. Blanch are Entergy’s statements regarding the absence of
saltwater and cable insulation. According to Mr. Blanch, the National Electrical
Manufacturers Association (NEMA) does have relevant information relating to
the cables in question. He states that “it would be logical to have Nuclear
Power plants” comply with certain minimum standards of NEMA relating to
residential, industrial and commercial facilities, and advocates replacement of
certain wires and cables.'”' Noting that the Pilgrim plant “is located adjacent to
Cape Cod Bay,” he states that “therefore the groundwater has very high corrosive
salt concentrations . . . which will likely accelerate the degradation of cables in
contrast to those nuclear plants located away from coastal areas,” and the cables
are “not located in a mild environment.” He cites various NEMA requirements
regarding water-damaged cables, as well as descriptions of the dangers of using
cables that have been water-damaged, “whether through floodwaters or other
means,” including risks of future equipment failure.'®

Mr. Blanch challenges Entergy’s inspection program for inaccessible medium-
voltage cables that is to be “based on and consistent with the program described in
NUREG-1801, Revision 2, Section XI.E3, ‘Inaccessible Medium-Voltage Cables
Not Subject to 10 CFR 50.49 Environmental Qualification Requirements,”” and
that will include at least annual inspections for water accumulation in manholes,
trending to determine possible need for a different inspection frequency, and
“[a]dditional operational inspections . . . to verify drainage systems are functional
prior to predicted heavy rains or flooding events such as hurricanes.”! Mr. Blanch
disputes the efficacy of these measures, stating that it is his “professional opinion
that this proposed program fails to meet the requirements of 10 CFR 54 as there
is no technical justification for periodicity of inspections.” It is his professional
opinion that relevant cables are within the scope of 10 C.F.R. § 50.49, and that the
baseline inspections addressed in NUREG/CR-7000 (which he quotes in some
detail) are required as well, but that Entergy has not complied with these.'® He
points out that, “[w]hile a single event of a submerged cable failure may be of low
safety significance this is a problem that may result in common mode failures of
multiple redundant safety systems,” citing Information Notice 2010-26 and cable
failures discussed therein, and the relationship of aging to cable failures.!%

10074 q18.

101 14, qq20-21.

102 14, 991 22-24.

103 14, 436 (quoting from Entergy’s amended Cables AMP).
10414, qq37-43.

10514, 945 (emphasis in original).
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Finally, in his January Affidavit Mr. Blanch states that he has reviewed Pilgrim
Watch’s January 2011 contention and fully supports all “technical and regulatory
aspects” of it. He also challenges the NRC in various ways, which are not material
to this proceeding, the scope of which is limited to Entergy’s license renewal
Application for the Pilgrim plant.

I note in addition that Intervenor, in its reply to Entergy and Staff responses
to the January 2011 contention, quotes from an August 2010 presentation by
NRC Staff Affiant Mathew and others, in which one of the slides states (1) that
“[e]lectric cables are one of the most important components in a nuclear plant to
provide the various plant systems function to mitigate the effects of an accident
and preserve the safety of the plant during the normal, abnormal, and anticipated
operational occurrences,” (2) that, “[i]f cable degradation from aging or other
mechanisms remain undetected, it can lead to deterioration of cable performance
or result in cable failure when it is relied on to mitigate design bases accidents
and transients,” and (3) that in response to a 2007 letter licensees had “provided
data showing that the number of cable failures is increasing with plant age, and
that cable failures are occurring within the plants’ 40-year licensing periods,”
which “failures have resulted in plant transients and shutdowns, loss of safety
redundancy, entry into limiting conditions for operation, and undue challenges to
plant operations.”!%

From the preceding, I would conclude that Intervenor Pilgrim Watch has
demonstrated a genuine dispute on material issues of combined fact and law.
It is clear that, while some of Mr. Blanch’s statements come close to being
“mere allegations,” Pilgrim Watch through his Affidavit has raised significant,
genuine, and material issues, regarding whether the Pilgrim cables addressed in
Entergy’s AMP amendment in question are within the scope of and meet the
requirements of 10 C.F.R. §§50.49, 54.4, and 54.21; whether the amendment
includes all the cables that it should include under these rules; and whether the
surveying, monitoring, and inspection programs for inaccessible cables at Pilgrim
are sufficient to meet the requirements of the rules and to protect public health
and safety.

Section 54.4 addresses the scope of license renewal. Subsection (a) of the rule
concerns “[p]lant systems, structures, and components” including “(1) [s]afety-
related systems, structures, and components which are those relied upon to
remain functional during and following design-basis events (as defined in 10 CFR
50.49(b)(1)) to ensure the following functions:”

106 pilgrim Watch 2/24/11 Reply at 15 (quoting from NRC Public Meeting “Inaccessible or Un-
derground Cable Performance Issues at Nuclear Power Plants,” Aug. 10, 2010, chaired by Mr. Roy
Mathew, NRC/NRR, Slide 10 (ADAMS Accession No. ML092460425)). The slides are actually
dated August 19, 2009.
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(i) The integrity of the reactor coolant pressure boundary;

(ii) The capability to shut down the reactor and maintain it in a safe shutdown
condition; or

(iii) The capability to prevent or mitigate the consequences of accidents which
could result in potential offsite exposures comparable to those referred to in
§50.34(a)(1), § 50.67(b)(2), or § 100.11 of this chapter, as applicable.!??

Section 54.21 concerns the contents of a license renewal application.

Section 50.49 concerns “[e]nvironmental qualification of electric equipment
important to safety for nuclear power plants.” It requires licensees to “establish a
program for qualifying [certain defined] electric equipment,”!®® and, at subsection

(b), states (similarly to § 54.4(a)(1)):

Electric equipment important to safety covered by this section is:

(1) Safety-related electric equipment.

(i) This equipment is that relied upon to remain functional during and following
design basis events to ensure —

(A) The integrity of the reactor coolant pressure boundary;

(B) The capability to shut down the reactor and maintain it in a safe shutdown
condition; or

(C) The capability to prevent or mitigate the consequences of accidents that could
result in potential offsite exposures comparable to the guidelines in § 50.34(a)(1),
§50.67(b)(2), or § 100.11 of this chapter, as applicable.

(ii) Design basis events are defined as conditions of normal operation, including
anticipated operational occurrences, design basis accidents, external events, and
natural phenomena for which the plant must be designed to ensure functions
(b)(1)(1) (A) through (C) of this section.

107 The remainder of section 54.4(a) places the following additional systems, structures, and

components within the scope of license renewal:

(2) All nonsafety-related systems, structures, and components whose failure could prevent
satisfactory accomplishment of any of the functions identified in paragraphs (a)(1)(i), (ii), or
(iii) of this section.

(3) All systems, structures, and components relied on in safety analyses or plant evaluations
to perform a function that demonstrates compliance with the Commission’s regulations for fire
protection (10 CFR 50.48), environmental qualification (10 CFR 50.49), pressurized thermal
shock (10 CFR 50.61), anticipated transients without scram (10 CFR 50.62), and station
blackout (10 CFR 50.63).

In addition, under section 54.4(b):

The intended functions that these systems, structures, and components must be shown to fulfill
in § 54.21 are those functions that are the bases for including them within the scope of license
renewal as specified in paragraphs (a)(1)-(3) of this section.

10810 C.F.R. § 50.49(a).
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Section 50.49 also states, at subsection (c), the following:

Requirements for (1) dynamic and seismic qualification of electric equipment
important to safety, (2) protection of electric equipment important to safety against
other natural phenomena and external events, and (3) environmental qualification of
electric equipment important to safety located in a mild environment are not included
within the scope of this section. A mild environment is an environment that would at
no time be significantly more severe than the environment that would occur during
normal plant operation, including anticipated operational occurrences. (Emphasis
added.)

As indicated above, Entergy maintains that “Pilgrim’s inaccessible cables are
located in a ‘mild environment’” and therefore section 50.49 does not apply to
them. Pilgrim Watch disputes this, through Mr. Blanch’s Affidavit.

I note at this point that, while the question of the rule’s definition of a
“mild environment” is not as precise as it might be,'® it seems, according to
its plain language, to be tied to whether the environment in question could
ever for any reason be subject to variation (apart from “anticipated operational
occurrences”) that could include significantly more severe conditions than those
existing during “normal plant operation.” Entergy in effect claims that there are
no inaccessible cables of the sort described in its amended cables AMP in any
location that could ever be subject to a saltwater environment with “high corrosive
salt concentrations,” because the elevation of the plant is so high above sea level,
and because the cables are above the groundwater level. Pilgrim Watch submits
that being next to Cape Cod Bay implicitly means that the cables will be subject to
a saltwater environment that will “accelerate the degradation of cables in contrast
to those nuclear plants located away from coastal areas.” There would seem to be
an issue both of how high salt concentrations might reach in the environment of
the cables, and of whether these could ever at any time rise significantly above
normal levels.

This is a close case in several respects. However, while there are obviously
differing opinions between Mr. Blanch, on the one hand, and Entergy and Staff
and their experts, on the other, it is not appropriate to weigh the evidence presented
in competing expert affidavits in a summary disposition context.!'® Intervenor
must in such a context demonstrate a genuine dispute on a material issue of fact,
and I would find that Pilgrim Watch has done this, and therefore shown that
it could defeat a motion for summary disposition, if not with respect to every

1097 ynderstand that there may be a common understanding of the meaning of the definition in the
nuclear industry, but regulations must first be interpreted according to their plain language, which in
this instance is not clear.

110 $ee supra note 72.
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individual issue addressed by the parties’ experts, at least with respect to those
issues I describe above.

Based on the preceding, I would find that Pilgrim Watch has met the require-
ments of 10 C.F.R. §2.326(a)(3) and (b).

Admissibility Under 10 C.F.R. § 309(f)(1)(i)-(vi)

Very briefly, Pilgrim Watch has clearly provided a specific statement of
the issue it raises in its January 2011 Cables Contention, as required under 10
C.F.R. § 309(f)(1)(1), as well as a brief explanation of the basis for the contention
as required by section 309(f)(1)(ii). The contention raises questions about the
safety of equipment it argues must comply with 10 C.F.R. §§50.49, 54.4, and
54.21, which bring it within the scope of this proceeding, and thereby satisfies
the requirement to this effect in 10 C.F.R. § 309(f)(1)(iii), and also meets the
materiality requirement of section 309(f)(1)(iv). And Mr. Blanch’s Affidavit
satisfies the requirement of section 309(f)(1)(v) for a “concise statement of the
alleged facts or expert opinions” supporting the contention, and that of section
309(f)(1)(vi) for “sufficient information to show that a genuine dispute exists with
the applicant/licensee on a material issue of law or fact,” as discussed above.

Conclusion

I would, based on the preceding analysis, reopen the proceeding and admit
Pilgrim Watch’s January 20, 2011 (Cables 2) Contention.

Finally, although this licensing board will be addressing certain post-Fuku-
shima contentions filed in May and June of this year in a later issuance, I
would add a comment noting again Pilgrim Watch’s request that we take judicial
notice of the accident at the Fukushima nuclear power plant in the wake of the
earthquake and tsunami there, as well as, among other things, loss of power being
a contributing factor in the accident, and the fact that both the Fukushima reactors
and the Pilgrim reactor are General Electric Mark I models.!!"! Particularly given
these circumstances, I find the lack of clarity about which electrical cables might
be subject to any saltwater environment, however high or low the concentration,
and about the effects of and efforts to address this, to be of a level of concern

" See supra notes 54, 56. 1 note also Pilgrim Watch’s most recent filing of August 8, 2011, in
which it in effect requests that the Board consider certain findings of the Near Term Task Force Report
on flooding and mitigation measures related to loss of power. Pilgrim Watch Request for Leave to
Supplement Pilgrim Watch Request for Hearing on the Inadequacy of Entergy’s Aging Management
Program of Non-Environmentally Qualified (EQ) Inacessible Cables (Splices) at Pilgrim Station,
Filed on December 10, 2010 and January 20, 2011 (Aug. 8, 2011).
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sufficient to “tip the balance” in this close case, and to warrant further inquiry and
exploration!'? in this proceeding prior to issuing a renewed license.

112 See Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 249
(1996) (citing Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989); Costle v. Pacific Legal Foundation,
445 U.S. 198, 204 (1980)); Vermont Yankee Nuclear Power Corp. v. NRC, 435 U.S. 519, 554 (1978));
see also Gulf States Utilities Co. (River Bend Station, Unit 1), CLI-94-10, 40 NRC 43, 51 (1994);
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395,

428 (1990).
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SOUTH TEXAS PROJECT
NUCLEAR OPERATING COMPANY
(South Texas Project, Units 1
and 2) August 26, 2011

In this 10 C.F.R. Part 54 proceeding regarding the application of South
Texas Project Nuclear Operating Company (STPNOC) for renewal of licenses
authorizing operation of its two nuclear power reactors, STP Units 1 and 2, located
near Wadsworth, Texas, ruling on a petition for leave to intervene and request
for a hearing by the Sustainable Energy and Economic Development (SEED)
Coalition, the Licensing Board denies the petition, finding the four proffered
contentions inadmissible.

LICENSE RENEWAL: APPLICABLE REGULATIONS

License renewal applicants must file pursuant to the NRC’s license renewal
regulations, 10 C.F.R. Part 54. The general requirements regarding the contents
of a license renewal application are set forth in 10 C.F.R. §§ 54.19-54.23. The en-
vironmental requirements regarding the contents of a license renewal application
are set forth in 10 C.F.R. § 51.53(c). Additionally, in accordance with 10 C.F.R.
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§51.95(c), the NRC Staff will prepare a Supplemental Environmental Impact
Statement (SEIS) to the Commission’s Generic Environmental Impact Statement
for License Renewal of Nuclear Power Plants, NUREG-1437. The standard for
issuing the renewed license is set forth in 10 C.F.R. § 54.29.

RULES OF PRACTICE: STANDING TO INTERVENE; STANDING
(PRESUMPTION BASED ON GEOGRAPHIC PROXIMITY)

Under NRC regulations, a petitioner must demonstrate standing to intervene in
a licensing process. 10 C.F.R. § 2.309(a). In general, a proper showing includes
(1) the name, address, and telephone number of the petitioner; (2) the nature of
the petitioner’s right under a relevant statute to be made a party to the proceeding;
(3) the nature and extent of the petitioner’s property, financial, or other interest
in the proceeding; and (4) the possible effect of any decision or order that might
be issued in the proceeding on the petitioner’s interest. Id. § 2.309(d)(1)(1)-(iv).
In reactor license renewal proceedings, the Commission recognizes a proximity
presumption, whereby a petitioner is presumed to have standing to intervene
without the need to specifically plead injury, causation, and redressability if the
petitioner lives within 50 miles of the nuclear power facility. Calvert Cliffs 3
Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20,
70 NRC 911, 915-16 & n.15 (2009); see also Florida Power & Light Co. (St.
Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).

RULES OF PRACTICE: STANDING (REPRESENTATIONAL)

If the petitioner is an organization seeking to intervene in an NRC proceeding
in its own right, it must allege that the challenged action will cause a cognizable
injury to its interests or to the interests of its members. Yankee Atomic Electric
Co. (Yankee Nuclear Power Station), CLI-94-3, 39 NRC 95, 102 n.10 (1994).
Alternatively, when seeking to intervene in a representational capacity, as is the
case here, an organization must identify at least one member who is affected by
the licensing action and who qualifies for standing in his or her own right, and
show that the member has authorized the organization to intervene on his or her
behalf. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), CLI-00-20, 52 NRC 151, 163 (2000).

RULES OF PRACTICE: STANDING (DEMONSTRATION IN
SUPPORT OF)

A petitioner bears the burden of providing facts sufficient to establish its
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standing. See PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7,
71 NRC 133, 139 (2010).

RULES OF PRACTICE: CONTENTION ADMISSIBILITY

The purpose of the contention rule is to “focus litigation on concrete issues and
result in a clearer and more focused record for decision.” Changes to Adjudicatory
Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004). The Commission has stated
that it “should not have to expend resources to support the hearing process unless
there is an issue that is appropriate for, and susceptible to, resolution in an
NRC hearing.” Id. The Commission has emphasized that the rules on contention
admissibility are “strict by design.” See, e.g., Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 207, 213 (2003).
Further, absent a waiver, contentions challenging applicable statutory require-
ments or Commission regulations are not admissible in agency adjudications. See
10 C.F.R. § 2.335(a). Failure to comply with any of these requirements precludes
admission of a contention. See Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 636 (2004).

LICENSE RENEWAL: SCOPE OF PROCEEDING (SAFETY
MATTERS)

The license renewal process is not an open invitation for new, broad-scoped
inquiries into compliance that are separate from and parallel to the Commission’s
day-to-day operational oversight duties. 56 Fed. Reg. at 64,952. The Commission
has rejected many such broad-based conceptual inquiries as beyond the bounds
of a license renewal proceeding: safety culture, operational history, quality assur-
ance, quality control, management competence, human factors, and emergency
planning. Northern States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 and 2), CLI-10-27, 72 NRC at 481, 491 (2010) (citing 56 Fed. Reg. at
64,959, 64,967-68); Florida Power & Light Co. (Turkey Point Nuclear Gener-
ating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 10 (2001). To require a full
reassessment of these issues during license renewal would be both unnecessary
and wasteful. Turkey Point, CLI-01-17, 54 NRC at 7. Accordingly, the NRC’s
license renewal review focuses upon those potential detrimental effects of aging
that are not routinely addressed by ongoing regulatory oversight programs.

COMMISSION REGULATIONS: SECTION 50.54(hh)(2)

Section 50.54(hh)(2), which arose as a post-9/11 security regulation, requires
licensees to develop guidance and strategies for addressing the loss of large
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areas of the plant due to explosions or fires from a beyond-design basis event.
Power Reactor Security Requirements, 74 Fed. Reg. 13,926, 13,926, 13,957 (Mar.
27, 2009). Section 50.54(hh)(2) applies to both current reactor licensees under
Part 50 and new applicants for licenses under Part 52. Id. at 13,957. Thus,
section 50.54(hh)(2) focuses on preplanning for beyond-design basis events and
applies to all nuclear facilities regardless of age; consequently, challenges to that
provision are neither germane to age-related degradation nor unique to the license
renewal period. Cf. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear
Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 561 (2005) (emergency
planning contention).

LICENSE RENEWAL: SCOPE OF PROCEEDING
(ENVIRONMENTAL MATTERS)

As with safety contentions, the NRC’s regulations put limits on NEPA con-
tentions in a license renewal proceeding. 10 C.F.R. §2.309(f)(1)(iii). The ER
for the operating license renewal stage need not contain environmental analysis
of the “Category 1” issues identified in Appendix B to Subpart A of 10 C.F.R.
Part 51. Id. §51.53(c)(3)(i). Category 1 issues are not subject to challenge in
a relicensing proceeding, absent a waiver under 10 C.F.R. § 2.335, because they
“involve environmental effects that are essentially similar for all plants [and] need
not be assessed repeatedly on a site-specific basis.” Turkey Point, CLI-01-17, 54
NRC at 11. But the ER must contain analyses of the environmental impacts of
the proposed action for those matters identified as “Category 2” license renewal
issues in Appendix B. 10 C.F.R. § 51.53(c)(3)(ii). The ER must also “contain
a consideration of alternatives for reducing adverse impacts, as required by [10
C.F.R. §51.45(c)], for all Category 2 license renewal issues in [Appendix B].”
Id. § 51.53(c)(3)(iii). Finally, “[i]f the staff has not previously considered severe
accident mitigation alternatives for the applicant’s plant in an environmental
impact statement or related supplement or in an environmental assessment, a
consideration of alternatives to mitigate severe accidents must be provided” in the
ER. Id. § 51.53(c)(3)(ii)(L). Category 2 issues must be reviewed on a site-specific
basis because they have not been determined to be “essentially similar” for all
plants. 10 C.F.R. Part 51, Subpart A, App. B, n.2. Therefore, challenges relating
to these issues are properly part of a license renewal proceeding.

COMMISSION REGULATIONS: SECTIONS 51.53(c)(2) AND
51.45(b)(3)

The agency’s regulations require that an ER provide sufficient information
about alternatives to enable the NRC Staff to prepare an Environmental Impact
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Statement in compliance with NEPA. See 10 C.F.R. §51.45(b)(3). An ER that
provides an incomplete or misleading picture of an alternative would fail in that
essential purpose. See Animal Defense Council v. Hodel, 840 F.2d 1432, 1439
(9th Cir. 1988) (an EIS that contains an incomplete or misleading comparison of
alternatives is deficient).

MEMORANDUM AND ORDER
(Ruling on Petition for Leave to Intervene and
Request for Hearing)

This case arises from an application by South Texas Project Nuclear Operating
Company (STPNOC) to the Nuclear Regulatory Commission (NRC) for renewal
of licenses authorizing operation of its two nuclear power reactors, STP Units 1
and 2, located near Wadsworth, Texas.! The proposed renewal would authorize
STPNOC to operate STP Units 1 and 2 for an additional 20 years after the
current licenses expire in 2027 and 2028, respectively.? The Sustainable Energy
and Economic Development (SEED) Coalition, an organization that has members
living within 50 miles of STP Units 1 and 2, has challenged the application by
filing a petition to intervene and request for a hearing.

Because we conclude that Petitioner, SEED Coalition, has failed to proffer an
admissible contention as required under 10 C.F.R. § 2.309(a), we deny its Petition.

I. BACKGROUND

On October 25, 2010, STPNOC applied to the NRC for a renewal of its licenses
(NPF-76 and NPF-80) to operate its two nuclear power reactors, STP Units 1
and 2.* The current licenses expire on August 20, 2027, and December 15, 2028,
respectively.’ The renewed licenses would authorize operation of the reactors for
an additional 20 years beyond those dates.®

'Notice of Acceptance for Docketing of the Application and Notice of Opportunity for Hearing
Regarding Renewal of Facility Operating License Numbers NPF-76 and NPF-80 for an Additional
20-Year Period, STP Nuclear Operating Company, South Texas Project, Units 1 and 2, 76 Fed. Reg.
2426, 2426 (Jan. 13, 2011).

21d.

3 petition for Leave to Intervene and Request for Hearing of SEED Coalition and Susan Dancer
(Mar. 14, 2011) (Petition).

476 Fed. Reg. at 2426.

S1d.

61d.
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STPNOC submitted its application pursuant to NRC’s license renewal regula-
tions, 10 C.F.R. Part 54.” The general requirements regarding the contents of a
license renewal application are set forth in 10 C.F.R. §§ 54.19-54.23. The envi-
ronmental requirements regarding the contents of a license renewal application
are set forth in 10 C.F.R. § 51.53(c). Additionally, in accordance with 10 C.F.R.
§51.95(c), the NRC Staff will prepare a Supplemental Environmental Impact
Statement (SEIS) to the Commission’s Generic Environmental Impact Statement
for License Renewal of Nuclear Power Plants, NUREG-1437. The standard for
issuing the renewed license is set forth in 10 C.F.R. § 54.29.

On January 13,2011, the NRC published a notice of opportunity for hearing in
the STP license renewal proceeding in the Federal Register.® On March 14,2011,
SEED Coalition filed a petition challenging the license renewal.® The Petition
proffers four proposed contentions. Proposed Contentions 1, 2, and 3 relate to
the requirements of 10 C.F.R. § 50.54(hh)(2) for mitigative strategies for loss of
large areas (LOLA) of the plant due to fires or explosions. Proposed Contention
4 relates to reduced demand for electricity due to adoption of an energy-efficient
building code in Texas.!° The Petition and accompanying documents indicate that
SEED Coalition seeks to intervene as a pro se litigant, represented by its Executive
Director, Karen Hadden.!" On March 23, 2011, the Chief Administrative Judge of
the Atomic Safety and Licensing Board Panel appointed this Board to preside over
the adjudicatory proceeding concerning STPNOC’s license renewal application
for STP Units 1 and 2.2

Thereafter on April 7, 2011, STPNOC and the NRC Staff filed answers to
the Petition, opposing the admission of all four proposed contentions.!* SEED
Coalition did not file a reply.'* However, on May 11, 2011, nearly 2 months after

"1d.

81d.

9 Petition at 1. Petitioner did not number the pages of their filings. So, the page numbers identified
in this and subsequent citations are the product of Board review.

1074, at 4-6.

114, at 1, 7; id., Exh., Declaration of Karen Hadden at 1 (Mar. 14, 2011) (Hadden Declaration).
Only after the filing of its Petition and Amended Petition, SEED Coalition obtained legal counsel.

12South Texas Project Nuclear Operating Company, South Texas Project, Units 1 and 2, Estab-
lishment of Atomic Safety and Licensing Board (Mar. 23, 2011) (unpublished); 76 Fed. Reg. 17,460
(Mar. 29, 2011).

13 [STPNOC’s] Answer Opposing Request for Hearing and Petition for Leave to Intervene (Apr. 7,
2011) (STPNOC Answer); NRC Staff’s Answer to Petition for Leave to Intervene and Request for
Hearing of SEED Coalition and Susan Dancer (Apr. 7, 2011) (Staff Answer).

14 Commission rules permit SEED Coalition to file a reply 7 days after the filing of STPNOC and
Staff answers. 10 C.F.R. § 2.309(h)(2).
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filing its Petition, SEED Coalition did file an amended Petition'> and a request
for oral argument.'®* STPNOC and the NRC Staff filed answers to the Amended
Petition on June 2, 2011."7 On June 27, 2011, the Board heard oral argument on
the Petition and Amended Petition by teleconference.!®

In order for a request for hearing and petition to intervene to be granted, a
petitioner must (1) establish that it has standing and (2) propose at least one
“admissible” contention.'” We address each of these two requirements in turn.

II. STANDING

A. Standards Governing Standing

Under NRC regulations, a petitioner must demonstrate standing to intervene
in a licensing process.”’ A proper showing includes (1) the name, address, and
telephone number of the petitioner; (2) the nature of the petitioner’s right under a
relevant statute to be made a party to the proceeding; (3) the nature and extent of
the petitioner’s property, financial, or other interest in the proceeding; and (4) the
possible effect of any decision or order that might be issued in the proceeding on
the petitioner’s interest.?! Yet, while judicial concepts of standing are generally
followed in NRC proceedings,? in reactor license renewal proceedings the Com-
mission recognizes a proximity presumption, whereby a petitioner is presumed to
have standing to intervene without the need to specifically plead injury, causation,

15 Petitioners” Proposed Amended Petition for Leave to Intervene and Request for Hearing of SEED
Coalition and Susan Dancer (May 8, 2011) (Amended Petition). SEED Coalition did not perfect this
filing until 3 days later, when it certified service on May 11, 2011. See 10 C.F.R. §2.302(c), (e)
(stating service of a filing is not complete until accompanied by a certificate of service).

16 Intervenors Request for Oral Argument on Contentions Raised on Relicensing (May 8, 2011). As
with its Amended Petition, SEED Coalition did not perfect this filing until three days later, when it
certified service on May 11, 2011. See 10 C.F.R. § 2.302(c), (e).

17 NRC Staff Answer to Proposed Amended Petition for Leave to Intervene and Request for Hearing
of SEED Coalition and Susan Dancer (June 2, 2011); [STPNOC’s] Answer Opposing Amended
Petition to Intervene (June 2, 2011).

18Tr. at 1-22.

1910 C.F.R. §2.309(a).

01d,

2 1d. §2.309(d)(1)(Q)-(iv).

22 Nuclear Management Co., LLC (Monticello Nuclear Generating Plant), CLI-06-6, 63 NRC 161,
163 (2006). Judicial concepts of standing require that a petitioner establish that “(1) it has suffered a
distinct and palpable harm that constitutes injury-in-fact within the zone of interests arguably protected
by the governing statute; (2) that the injury can fairly be traced to the challenged action; and (3) that
the injury is likely to be redressed by a favorable decision.” Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996).
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and redressability if the petitioner lives within 50 miles of the nuclear power
facility.?

In the context of a license renewal application, the Atomic Energy Act of 1954
(42 U.S.C. §§2011-2213 (1954)) (AEA) and the National Environmental Policy
Act of 1969 (42 U.S.C. §§4321-4335 (1969)) (NEPA) are the primary statutes
establishing the appropriate zone of interests that the petitioners may assert. Once
parties demonstrate that they have standing, the parties will then be free to assert
any contention, which, if proven, will afford them the relief they seek.>* Thus, for
example, if a petitioner is challenging license renewal, then once it has standing, it
can pursue any other issue that, if resolved in its favor, would prevent or otherwise
affect license renewal.

If the petitioner is an organization seeking to intervene in an NRC proceeding
in its own right, it must allege that the challenged action will cause a cognizable
injury to its interests or to the interests of its members.? Alternatively, when
seeking to intervene in a representational capacity, as is the case here, an
organization must identify at least one member who is affected by the licensing
action and who qualifies for standing in his or her own right, and show that the
member has authorized the organization to intervene on his or her behalf.?

B. Ruling on Standing

SEED Coalition bears the burden of providing facts sufficient to establish its
standing.?” In its petition, SEED Coalition identifies one member, Susan Dancer,
who allegedly lives within 50 miles of STP Units 1 and 2.2® By virtue of Ms.
Dancer’s alleged proximity to the facility, she would have standing to participate
in this proceeding in her own right. SEED Coalition seeks representational
standing on Ms. Dancer’s behalf.?

STPNOC does not challenge SEED Coalition’s standing.* The Staff challenges
the standing of Susan Dancer and thereby the standing of SEED Coalition to

2 Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20,
70 NRC 911, 915-16 & n.15 (2009); see also Florida Power & Light Co. (St. Lucie Nuclear Power
Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).

24 Yankee Nuclear, CLI-96-1, 43 NRC at 6.

25 Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-94-3, 39 NRC 95, 102 n.10
(1994).

26 Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-00-20, 52
NRC 151, 163 (2000).

27 See PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7, 71 NRC 133, 139 (2010).

28 petition at 1; Hadden Declaration at 1; Petition, Exh., Declaration of Susan Dancer at 1 (Mar. 14,
2011) (Dancer Declaration).

29 petition at 1, 3.

30STPNOC Answer at 1.
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intervene in this proceeding.’! The Staff claims that Susan Dancer fails to provide
sufficient facts in her declaration to establish standing.3? In her declaration, among
other things, Ms. Dancer states that she “live[s] in Blessing, Texasl,] . . . [residing]
approximately eight miles from South Texas Project Units 1 & 2.3 The Staff
argues this statement fails to provide Ms. Dancer’s address, which according to the
Staff (1) is required by the Commission’s rules of procedure and (2) precludes the
Staff from verifying the accuracy of her declaration with regard to her proximity
to STP Units 1 and 2.34

The Staff’s argument overlooks a significant inconsistency. Although the
Commission’s regulations mandate that a petition contain the name, address, and
telephone number of the petitioner,® the Commission’s hearing notice advises
prospective petitioners “not to include personal privacy information, such as
. . . home addresses or home phone numbers in their filings.”3® A petitioner
must therefore choose between obeying the warning in the hearing notice and
thereby violating the Commission’s regulations, or exceeding what is asked by
the hearing notice and thereby ignoring the Commission’s warning. Here, Ms.
Dancer apparently chose the former course of action.

Given the obvious inequity of denying standing to SEED Coalition because
Ms. Dancer heeded the Commission’s warning, we will not question SEED
Coalition’s standing. Ms. Dancer affirms under oath that she lives in Blessing,
Texas, and Blessing is within approximately 7 miles of STP Units 1 and 2.3 If we
found one of SEED Coalition’s proposed contentions admissible, we could require
that it provide Ms. Dancer’s address in a manner consistent with maintaining
the confidentiality of that information.’® Because we do not find any of the four
proposed contentions admissible, however, we see no point in requiring SEED
Coalition to provide further information.

31Staff Answer at 6. Since SEED Coalition’s standing is derivative to Ms. Dancer’s, the Staff also
puts SEED Coalition’s standing at issue.

32 Staff Answer at 6.

33 Dancer Declaration at 1.

34 Staff Answer at 6 (citing 10 C.F.R. §2.309(d)(1)(1)).

3310 C.F.R. §2.309(d)(1)(i).

3676 Fed. Reg. at 2428.

37 Dancer Declaration at 1.

38 A petitioner may correct or supplement its showing on standing. See Bell Bend, CLI-10-7, 71
NRC at 139-40; see also South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear Station,
Units 2 and 3), CLI-10-1, 71 NRC 1, 7 (2010).
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III. CONTENTION ADMISSIBILITY

A. Standards Governing Contention Admissibility

Under 10 C.F.R. § 2.309(f)(1) a hearing request or petition to intervene “must
set forth with particularity the contentions sought to be raised.” To satisfy this
requirement, section 2.309(f)(1) specifies six criteria that each contention must

meet:

@

(ii)

(iii)

(iv)

v)

(vi)

Specificity: “Provide a specific statement of the issue of law or fact to be
raised or controverted;”

Brief Explanation: “Provide a brief explanation of the basis for the
contention;”

Within Scope: “Demonstrate that the issue raised in the contention is
within the scope of the proceeding;”

Materiality: “Demonstrate that the issue raised in the contention is
material to the findings the NRC must make to support the action that is
involved in the proceeding;”

Concise Statement of Alleged Facts or Expert Opinion: “Provide a
concise statement of the alleged facts or expert opinions which support
the requestor’s/petitioner’s position on the issue and on which the peti-
tioner intends to rely at hearing, together with references to the specific
sources and documents on which the requestor/petitioner intends to rely
to support its position on the issue; and”

Genuine Dispute: “[Plrovide sufficient information to show that a gen-
uine dispute exists with the applicant/licensee on a material issue of law
or fact. This information must include references to specific portions of
the application (including the applicant’s environmental report and safety
report) that the petitioner disputes and the supporting reasons for each
dispute, or, if the petitioner believes that the application fails to contain
information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.”>

The purpose of the contention rule is to “focus litigation on concrete issues
and result in a clearer and more focused record for decision.”*® The Commission
has stated that it “should not have to expend resources to support the hearing
process unless there is an issue that is appropriate for, and susceptible to, reso-

39 See 10 C.F.R. § 2.309(f)(1).
40 Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004).
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lution in an NRC hearing.”*' The Commission has emphasized that the rules on
contention admissibility are “strict by design.”*? Further, absent a waiver, con-
tentions challenging applicable statutory requirements or Commission regulations
are not admissible in agency adjudications.® Failure to comply with any of these
requirements precludes admission of a contention.*

Yet, while mere notice pleading is insufficient,* a petitioner does not have
to prove its contentions at the admissibility stage.*® Boards do not adjudicate
disputed facts at this juncture.*’

B. Proposed Contentions 1, 2, and 34

Petition states in Contention 1:

The Applicant’s License Renewal Application and Environmental Report fail to
adequately address the Applicant’s capacity to deal with fires and explosions that
cause a loss of large areas (LOLA) of the plant.*

Petition states in Contention 2:

The Applicant’s License Renewal Application is deficient because it does not

4.

42 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58
NRC 207, 213 (2003); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units
2 and 3), CLI-01-24, 54 NRC 349, 358-59 (2001); Duke Energy Corp. (Oconee Nuclear Station, Units
1, 2, and 3), CLI-99-11, 49 NRC 328, 334-35 (1999).

43 See 10 CF.R. §2.335(a).

4 See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
CLI-04-36, 60 NRC 631, 636 (2004); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-99-10, 49 NRC 318, 325 (1999) (citing Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991)).

4 Fansteel, Inc. (Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC 195, 203 (2003).

46 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC
125, 139 (2004); see also Nuclear Innovation North America LLC (South Texas Project, Units 3 and
4), LBP-11-7, 73 NRC 254, 292-93 (2011) (“[A]t the contention admissibility stage of a proceeding,
[petitioners] need not marshal their evidence as though preparing for an evidentiary hearing.”); U.S.
Department of Energy (High-Level Waste Repository), LBP-09-6, 69 NRC 367, 416 (2009) (noting
that requiring petitioners to proffer additional and conclusive support for the effect of their proposed
contention “would improperly require . . . Boards to adjudicate the merits of contentions before
admitting them”), aff’d in pertinent part, CLI-09-14, 69 NRC 580 (2009).

47 See AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-22, 64 NRC
229, 244 (2006) (citing Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-130, 6 AEC 423, 426 (1973)).

48 Given the substantial overlap among these “LOLA contentions,” we analyze them together.

49 Petition at 4.
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describe the means that it will use to determine radiation exposures to LOLA
responders.*®

Petition states in Contention 3:

The Applicant’s License Renewal Application is deficient because it does not
describe the means that it will use to protect LOLA responders from excessive
radiation exposures.’!

1. Parties’ Positions

In proposed Contentions 1, 2, and 3, SEED Coalition challenges the adequacy
of STPNOC’s mitigation measures for addressing LOLA events. For each of
these LOLA contentions, SEED Coalition claims that STPNOC fails to meet its
obligations under 10 C.F.R. § 52.80 and 10 C.F.R. § 50.54(hh)(2).52 In support,
SEED Coalition cites several sections of the Applicant’s Final Safety Analysis
Report (FSAR) or Environmental Report (ER) that deal with topics allegedly
“within the scope of this proceeding.”33 For example, SEED Coalition argues that
since STPNOC addresses fire protection in its FSAR, fire protection mitigation
measures for LOLA events are mandated by 10 C.F.R. §52.80 and 10 C.F.R.
§50.54(hh)(2).

Both STPNOC and the Staff argue that the proposed LOLA contentions are
outside the scope of this proceeding. According to STPNOC, the Commission has
specifically limited its license renewal safety review to the matters specified in
10 C.F.R. Part 54, which focus on the management of aging for certain systems,
structures, and components, and the review of time-limited aging analyses.** To
meet those regulations, applicants must “demonstrate how their programs will be
effective in managing the effects of aging during the proposed period of extended

01d. at 4-5.

S11d. at 5-6.

521d. at 4-6.

33 For Contention 1, SEED Coalition claims that the contention is within the scope of the proceeding
because STPNOC addresses fire protection in its FSAR in Appendix A, §1.12. Id. at 4. For
Contentions 2 and 3, SEED Coalition claims the contentions are within the scope of the proceeding
because STPNOC addresses the cumulative impacts of postulated accidents and the cumulative
impacts on radiological health (occupational and public dose) in its ER in sections 4.21.9, 4.21.10,
and 4.21.10.1, respectively. Id. at 5.

34 STPNOC Answer at 6 (citing Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 3 and 4), CLI-01-17, 54 NRC 3, 7-8 (2001) and Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 363 (2002)).
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operation,” at a “detailed . . . ‘component and structure level,” rather than at a
more generalized ‘system level.””’5

STPNOC asserts that as part of their daily responsibilities, current licensees
— including those applying for a renewed license — must comply with the
NRC’s ongoing regulatory process. STPNOC states that this process ensures the
current licensing basis (CLB) of an operating plant remains acceptably safe.>
According to STPNOC, entertaining contentions in a license renewal proceeding
that challenge the CLB would be “both unnecessary and wasteful” given ongoing
agency oversight, review, and enforcement.’

Thus, according to STPNOC and the Staff, the Commission distinguishes
between aging management issues, reviewed at the time of license renewal, and
operational issues, reviewed at all times as part of the CLB. Contentions on aging
management issues are appropriate for a license renewal proceeding, whereas
contentions on operational issues® are outside the scope of such a proceeding.”

STPNOC and the Staff contend that the LOLA mitigation measures SEED
Coalition raises under section 50.54(hh)(2) are part of the CLB, properly chal-
lenged with a petition to initiate an enforcement action, rather than petition for a
hearing in a license renewal proceeding.®® STPNOC argues that the Commission’s
regulations define section 50.54(hh)(2) as part of the CLB and conceptually
LOLA mitigation measures are “unrelated” to aging management.’! In the same
vein, the Staff argues that LOLA mitigation measures implemented under sec-
tion 50.54(hh)(2) are “conceptual issues . . . outside the bounds of the passive,
safety-related physical systems, structures and components that form the scope of
[the Commission’s] license renewal review.”%> Moreover, the Staff emphasizes
that even SEED Coalition’s purported basis for its LOLA contentions, section
52.80(d), is outside the scope of the proceeding because that section only applies
to combined license applicants, not license renewal applicants.®

Both STPNOC and the Staff argue that the proposed LOLA contentions do
not present a genuine dispute on a material issue of fact or law. According to

33 Id. at 6 (quoting Turkey Point, CLI-01-17, 54 NRC at 8).

56 1d. at 6-7 (citing Nuclear Power Plant License Renewal, 56 Fed. Reg. 64,943, 64,946 (Dec. 13,
1991) and 10 C.F.R. § 54.3).

571d. at 7 (citing Turkey Point, CLI-01-17, 54 NRC at 9).

38 STPNOC provides examples of several operational issues it claims as unfit for a license renewal
proceeding, including emergency planning, quality assurance, physical protection, and radiation
protection. Id. at 7-8.

91d. at 7-8; Staff Answer at 16.

60 See STPNOC Answer at 8; Staff Answer at 16.

61 STPNOC Answer at 8.

62 Staff Answer at 16, 21-22 (emphasis in original).

0314, at 15.
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STPNOC, SEED Coalition bases its LOLA contentions on 10 C.F.R. § 52.80(d),
but that regulation only applies to combined operating license (COL) applications,
not license renewal applications.®* STPNOC argues that, because they are based
upon an irrelevant regulation, the contentions do not present a genuine dispute
with the application as required by 10 C.F.R. § 2.309(f)(1)(vi).%

The Staff argues that the LOLA contentions do not present a genuine dispute for
different reasons: the contentions do not provide the information required by 10
C.F.R. §2.309(f)(1)(vi).% According to the Staff, SEED Coalition neither explains
how the application is inadequate nor identifies which sections of the application
are inadequate.®’” The Commission’s regulations and case law, however, require
greater specificity.%

Finally, both STPNOC and the Staff argue that SEED Coalition does not
support its LOLA contentions with alleged facts or expert opinion as required by
10 C.F.R. §2.309(f)(1)(v). STPNOC and the Staff liken SEED Coalition’s petition
to a “notice pleading.”®® According to STPNOC, the Petition does not address
any inadequacies with the application or point to any study or expert statements
describing how the application improperly treats LOLA event mitigation.” Even
though SEED Coalition claims that information and belief support the Petition,
SEED Coalition does not reveal the information or explain the belief.”! According
to STPNOC, SEED Coalition cannot rest its contentions on “bare assertions and
speculation.”” The Staff echoes this sentiment, noting that such bare assertions
run afoul of the Commission’s intention to focus the hearing process and provide
notice to the other parties.”

To these assertions, SEED Coalition did not file a reply.

64 STPNOC Answer at 11.

85 1d. at 11. Similarly, STPNOC also argues that because 10 C.F.R. § 54.29, the Commission’s
standards for issuing a renewal license, does not implicate LOLA mitigation measures, such issues
are not material to the present license renewal proceeding. See id. at 9-10 (citing 10 C.F.R.
§2.309(H(1)(Av)).

%6 Staff Answer at 17-18, 24.

71d. at 17, 24.

681d at 17 (citing Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-05-15, 61 NRC
365, 381 (2005)).

% STPNOC Answer at 10-11; Staff Answer at 18-19, 23.

70STPNOC Answer at 10.

d. at 11.

721d. at 11 (citing Fansteel, CLI-03-13, 58 NRC at 203).

73 See Staff Answer at 19, 23 (citing PPL Susquehanna, LLC (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-07-4, 65 NRC 281, 303-04 (2007)).
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2. Board Ruling
a. Safety Issues

For the reasons set forth below, the Board concludes that Contentions 1, 2, and
3, which challenge STPNOC’s compliance with the LOLA requirements of 10
C.F.R. §50.54(hh)(2), are not admissible because they are not within the scope of
this license renewal proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii). The
NRC'’s license renewal process concerns a particularized and limited inquiry into
the potential impacts of an additional 20 years of nuclear power plant operation,
not day-to-day operational issues as SEED Coalition suggests.” The relevant
issues for an additional 20 years of reactor plant operation differ from those when
areactor plant is first built and licensed.” For example, many safety questions that
relate to plant aging become important during the extended renewal term since
the design of some components may have been based upon a service lifetime of
only 40 years.”®

As a plant ages, degradation mechanisms such as corrosion, fatigue, and
embrittlement may adversely affect physical parts of the plant. If these degradation
mechanisms go unconsidered or unmitigated they might reduce safety margins or
affect plant operability. Accordingly, renewal applicants must demonstrate how
they will adequately manage the effects of aging during the proposed renewal
term.”” This requires renewal applicants to make a detailed assessment, conducted
on passive, safety-related physical systems, structures, and components (SSC)
of the plant,”® as well as those other SSCs identified in 10 C.F.R. §54.4(a).
Additionally, renewal applicants must reassess time-limited aging analyses —
those analyses made during the original license term and based upon the length
of the original license term, for example, 40 years.”

The license renewal process is not an open invitation for new, broad-scoped
inquiries into compliance that are separate from and parallel to the Commission’s
day-to-day operational oversight duties.®* The Commission has rejected many
such broad-based conceptual inquiries as beyond the bounds of a license renewal
proceeding: safety culture, operational history, quality assurance, quality control,

74 See Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), CLI-10-
27, 72 NRC 481, 492 (2010) (citing Millstone, CLI-04-36, 60 NRC at 637-38).

> Turkey Point, CLI-01-17, 54 NRC at 7.

761d., CLI-01-17, 54 NRC at 7 (citing 56 Fed. Reg. at 64,946 and Nuclear Power Plant License
Renewal; Revisions, 60 Fed. Reg. 22,461, 22,479 (May 8, 1995)).

77See 10 C.F.R. § 54.21(a)(3).

8 prairie Island, CLI-10-27, 72 NRC at 491; see also 60 Fed. Reg. at 22,462.

7 See 10 C.F.R. §§ 54.3, 54.21(c).

8056 Fed. Reg. at 64,952.
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management competence, human factors, and emergency planning.®' To require a
full reassessment of these issues during license renewal would be both unnecessary
and wasteful.’? Accordingly, the NRC’s license renewal review focuses upon those
potential detrimental effects of aging that are not routinely addressed by ongoing
regulatory oversight programs.

While the license renewal process seeks to mitigate the detrimental effects of
aging from operation beyond the initial license term, everyday public health and
safety are assured by the comprehensive and continuous process of operational
oversight.33 Operational oversight allows the NRC to “continuously analyze] |
conditions, acts, and practices that could affect safe operation of plants”® through
“research, inspections, audits, investigations, evaluations of operating experience,
and regulatory actions to resolve identified issues.”® The NRC undertakes this
mission by ensuring that a licensed facility remains in compliance with the
plethora of binding requirements constituting the facility’s Current Licensing
Basis (CLB).% The CLB “represents the evolving set of requirements and com-
mitments for a specific plant that are modified as necessary over the life of a plant
to ensure continuation of an adequate level of safety.”%

SEED Coalition’s LOLA contentions fall outside the scope of this proceeding
as they do not relate to aging management review and fall squarely within the
STP Unit 1 and 2 CLB. SEED Coalition anchors its LOLA contentions on the
requirements of section 50.54(hh)(2). Section 50.54(hh)(2), which arose as a post-
9/11 security regulation, requires licensees to develop guidance and strategies for
addressing the loss of large areas of the plant due to explosions or fires from a

81 Prairie Island, CLI-10-27, 72 NRC at 491 (citing 56 Fed. Reg. at 64,959, 64,967-68); Turkey
Point, CLI-01-17, 54 NRC at 10.

82 Turkey Point, CLI-01-17, 54 NRC at 7.

83]d., CLI-01-17, 54 NRC at 9-10.

8460 Fed. Reg. at 22,485.

8556 Fed. Reg. at 64,947; see also 60 Fed. Reg. at 22,485.

86 The CLB represents the set of NRC requirements applicable to a specific plant and a licensee’s
written commitments for ensuring compliance with and operation within applicable NRC requirements
and the plant-specific design basis (including all modifications and additions to such commitments
over the life of the license) that are docketed and in effect. The CLB includes the NRC regulations
contained in 10 C.F.R. Parts 2, 19, 20, 21, 26, 30, 40, 50, 51, 52, 54, 55, 70, 72, 73, 100 and appendices
thereto; orders; license conditions; exemptions; and technical specifications. It also includes the
plant-specific design-basis information defined in 10 C.F.R. § 50.2 as documented in the most recent
final safety analysis report (FSAR) as required by 10 C.F.R. § 50.71 and the licensee’s commitments
remaining in effect that were made in docketed licensing correspondence such as licensee responses to
NRC bulletins, generic letters, and enforcement actions, as well as licensee commitments documented
in NRC safety evaluations or licensee event reports. 10 C.F.R. §54.3; see also Turkey Point,
CLI-01-17, 54 NRC at 9.

8760 Fed. Reg. at 22,473.
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beyond-design basis event.?® Section 50.54(hh)(2) applies to both current reactor
licensees under Part 50 and new applicants for licenses under Part 52.%° Thus,
section 50.54(hh)(2) focuses on preplanning for beyond-design basis events and
applies to all nuclear facilities regardless of age; consequently, challenges to that
provision are neither germane to age-related degradation nor unique to the license
renewal period.*

Moreover, compliance with the requirements of 10 C.F.R. §50.54(hh)(2)
falls within the STP Units 1 and 2 CLB. A facility’s CLB contains, inter
alia, any license conditions.’! And in both the regulations and the statement
of considerations accompanying the promulgation of section 50.54(hh)(2), the
Commission states that current reactor licensees comply with the requirements of
section 50.54(hh)(2) through conditions on their operating licenses.”? Therefore,
SEED Coalition’s challenge to STPNOC’s compliance with section 50.54(hh)(2)
falls outside the scope of a license renewal proceeding.”® As a result, proposed
Contentions 1, 2, and 3 are inadmissible.**

Furthermore, SEED Coalition’s Petition undermines the admissibility of pro-
posed Contentions 1, 2, and 3 because the purported basis for each of these LOLA
contentions is irrelevant to this license renewal proceeding. As the basis for each
of its LOLA contentions, SEED Coalition cites the requirements of 10 C.F.R.
§52.80(d).”> However, section 52.80(d) and its requirements do not apply to this
proceeding. Part 52 of the Commission’s regulations “governs the issuance of
early site permits, standard design certifications, combined licenses, standard de-
sign approvals, and manufacturing licenses for nuclear power facilities. . . .”% Yet,
this proceeding concerns the renewal of STPNOC’s existing operating licenses
for STP Units 1 and 2, not a combined license application for new reactor units.”’
As such, STPNOC’s application to renew its operating licenses will not be eval-
vated against the requirements of section 52.80(d). Therefore, section 52.80(d)

88 power Reactor Security Requirements, 74 Fed. Reg. 13,926, 13,926, 13,957 (Mar. 27, 2009).

891d. at 13,957.

90 Cf. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
CLI-05-24, 62 NRC 551, 561 (2005) (emergency planning contention).

9110 C.F.R. §54.3.

921d. §50.54; 74 Fed. Reg. at 13,957.

9310 C.F.R. § 54.30(b).

94 1d. §2.309(f)(1)(ii).

95 Petition at 4, 5. Section 52.80(d) in turn mandates compliance with the agency’s LOLA
requirements in 10 C.F.R. § 50.54(hh)(2).

%10 C.FR. §52.0 (scope). In contrast, Part 54 “governs the issuance of renewed operating
license. . ..” 10 C.F.R. § 54.1 (purpose).

9776 Fed. Reg. at 2426; see also License Renewal Application, South Texas Project Units 1 and 2,
Facility Operating License Nos. NPF-76 and NPF-80, at 1.1-1.
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cannot act as a basis for a contention within the scope of this proceeding.’® SEED
Coalition offers no other basis for its LOLA contention.

b. NEPA Issues

We also conclude that proposed Contentions 1, 2, and 3 do not present
admissible contentions under Part 51 of the Commission’s regulations — the
NEPA regulations. SEED Coalition refers to STPNOC’s ER in Contentions 1,
2, and 3. Even though SEED Coalition does not address any of the specific
requirements of Part 51, we construe these references to invoke the requirements
of Part 51 and therefore as attempts to proffer NEPA contentions.

As with safety contentions, the NRC’s regulations put limits on NEPA con-
tentions in a license renewal proceeding. The ER for the operating license renewal
stage need not contain environmental analysis of the “Category 1” issues identi-
fied in Appendix B to Subpart A of 10 C.F.R. Part 51.%° Category 1 issues are not
subject to challenge in a relicensing proceeding, absent a waiver under 10 C.F.R.
§2.335, because they “involve environmental effects that are essentially similar
for all plants [and] need not be assessed repeatedly on a site-specific basis.”!® But
the ER must contain analyses of the environmental impacts of the proposed action
for those matters identified as “Category 2” license renewal issues in Appendix
B.1" The ER must also “contain a consideration of alternatives for reducing
adverse impacts, as required by [10 C.F.R. § 51.45(c)], for all Category 2 license
renewal issues in [Appendix B].”'%? Finally, “[i]f the staff has not previously
considered severe accident mitigation alternatives for the applicant’s plant in an
environmental impact statement or related supplement or in an environmental
assessment, a consideration of alternatives to mitigate severe accidents must be
provided” in the ER.'® Category 2 issues must be reviewed on a site-specific
basis because they have not been determined to be “essentially similar” for all
plants.'® Therefore, challenges relating to these issues are properly part of a
license renewal proceeding.

Inits ER, STPNOC addresses severe accident mitigation alternatives (SAMASs)
and concludes that no SAMAs would be beneficial to implement given their

9810 C.E.R. § 2.309(f)(1)(ii).

P 1d. §51.53(c)(3)().

100 Tyrkey Point, CLI-01-17, 54 NRC at 11.
10110 C.E.R. § 51.53(c)(3)(ii).

102 14§ 51.53(c)(3)(iii).

103 74, § 51.53(c)3)(D)(L).

10410 C.F.R. Part 51, Subpart A, App. B, n.2.
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costs.'% The Commission defines LOLA events as severe accidents.!® Thus,
because Contentions 1, 2, and 3 allege that the ER “fail[s] to adequately address
the Applicant’s capacity to deal with fires and explosions that cause a loss of large
areas (LOLA) of the plant,” and “does not describe the means . . . to determine
radiation exposures,” and “does not describe the means that it will use to protect
LOLA responders from excessive radiation exposures,” SEED Coalition presents
a de facto challenge to the ER’s SAMA analysis and conclusions.'”” Nevertheless,
SEED Coalition’s challenge falls short of presenting an admissible contention.

Contentions 1, 2, and 3 fail because the Commission’s rules of procedure
do not permit the filing of notice pleadings — general, vague, or unsupported
claims intended to act as placeholders for later elaboration.'® Instead, at the
pleading stage of an NRC adjudication parties must come forward with sufficiently
detailed grievances to allow a board to conclude that genuine disputes exist
justifying a commitment of adjudicatory resources.'” SEED Coalition premises
its contentions on its own “information and belief,” but SEED Coalition provides
no indication as to what the information is or why it holds its beliefs. Such
“bare assertions and speculation” do not meet the Commission’s standard of
“a concise statement of the alleged facts or expert opinions . . . together with
references to the specific sources and documents” upon which the petitioner
relies.!’® Accordingly, Contentions 1, 2, and 3 fail to satisfy the requirements of
10 C.F.R. §2.309(H)(1)(V).

Second, Contentions 1, 2, and 3 do not raise a genuine dispute of fact or
law with the ER. Although we have construed the Contentions as a de facto
challenge to the ER’s SAMA analysis and conclusions, the contentions fail to
identify any specific deficiency, inadequacy, or omission in STPNOC’s analysis
or conclusions. For example, SEED Coalition fails to identify any specific SAMA
that should have been considered but was not, nor does it identify any error in
STPNOC’s calculations of costs and benefits. Thus, the contentions fail to satisfy
the requirement of 10 C.F.R. § 2.309(f)(1)(vi).

105 South Texas Project, Applicant’s Environmental Report — Operating License Stage South Texas
Project, Units 1 & 2 (2010), § 4.20 (ER).

10674 Fed. Reg. at 13,957.

107 §ee Petition at 4-6.

108 §ee, . g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3),
CLI-09-5, 69 NRC 115, 120, 122-23 (2009). Yet this is exactly what SEED Coalition has attempted
to do by submitting its Amended Pleading. Nearly 2 months after filing its Petition, SEED Coalition
amended its pleading and for the first time offered legal and factual support for its contentions. See
Amended Petition at 4 n.1, 5n.2, 6 n.3.

109 §ee, e.g., North Atlantic Energy Service Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC
201, 219 (1999).

11070 C.F.R. §2.309(f)(1)(v); Fansteel, CLI-03-13, 58 NRC at 203 (citing GPU Nuclear, Inc.
(Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)).
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Finally, SEED Coalition’s attempt to clarify its position in its Amended Petition
only muddies the water further. On May 11, 2011, nearly 2 months after filing its
Petition, SEED Coalition filed an Amended Petition. Although SEED Coalition
did not file a corresponding motion for leave to file the amendment, explain what
changes were made, or justify the late filing,'!! it appears that several footnotes
were added as legal support.!’? For proposed Contentions 1, 2, and 3, SEED
Coalition added references to several nonpublic documents in the Comanche Peak
COL proceeding, as well as the dissent to LBP-10-5.!3 But, aside from indicating
its reliance, SEED Coalition offers no explanation as to which arguments it relies
upon or how those arguments relate to this proceeding. Thus, the Amended
Petition adds nothing helpful to SEED Coalition’s original Petition,!'* even if we
could consider the Amended Petition despite its untimeliness.

We therefore will not admit Contentions 1, 2, and 3.!15

C. Proposed Contention 4

Contention 4 states:

The Applicant’s License Renewal Application is deficient because it does not
determine the projected decline in demand for electricity attributable to adoption of
[an] energy efficient building code in Texas.''®

1 Based on their respective dates, SEED Coalition could have included each of the amended
references in its original Petition. Instead, SEED Coalition waited nearly 2 months to proffer the
references as support for its contentions. As a result, the amendment is late and SEED Coalition did
not seek to justify the late filing even though it bears the burden of doing so. See, e.g., Millstone,
CLI-09-5, 69 NRC at 126 (“The Board correctly found that failure to address the requirements [of 10
C.F.R. §2.309(c) and (f)(2)] was reason enough to reject the proposed new contentions.”).

12 See Amended Petition at 4, 5.

113 See id. at 4-5, n.1, 2. The documents which SEED Coalition references are nonpublic documents,
held as Sensitive Unclassified Non-Safeguards Information under 10 C.F.R. §2.390 and a July 1,
2009 protective order in the Comanche Peak COL proceeding.

11410 C.F.R. §2.309(H)(1)(iv).

115 A5 several of SEED Coalition’s proposed contentions fall within the facility’s CLB, it may seek
action on its concerns by either filing a petition for rulemaking under 10 C.F.R. § 2.802 or submitting
an enforcement petition under 10 C.F.R. §2.206. See, e.g., Florida Power & Light Co. v. Lorion,
470 U.S. 729, 731 (1985); Riverkeeper, Inc. v. Collins, 359 F.3d 156, 158 (2d Cir. 2004); Union of
Concerned Scientists v. NRC, 920 F.2d 50, 55 n.4 (D.C. Cir. 1990); Massachusetts v. NRC, 878 F.2d
1516, 1520 (1st Cir. 1989); see also Carolina Power & Light Co. (Shearon Harris Nuclear Power
Station, Units 1; H.B. Robinson Plant, Unit 2), DD-06-1, 63 NRC 133, 140 (2006) (granting a 10
C.F.R. §2.206 petition on fire protection).

116 petition at 6.

134



1. Parties’ Positions

Contention 4 alleges that provisions of the Texas building code mandating
energy efficiency will produce enough reduction in power demand to render
renewal of the licenses for STP Units 1 and 2 unnecessary. SEED Coalition states
that this issue is material “because the Applicant is required to consider alterna-
tives under the requirements of [NEPA], 42 U.S.C. § 4332(c)(iii).”!7 Petitioner
acknowledges that the Applicant’s ER, in § 7.2.1.4, discusses demand-side man-
agement as an alternative to relicensing, but alleges that the ER fails to specify the
estimated diminished demand anticipated from adoption of the energy-efficient
building code. SEED Coalition states, again “[o]n information and belief,” that
the energy-efficient building code “will result in energy savings of approximately
2,362 MW by 2023. Such savings would nearly offset the net electrical output of
2,500 MW from STP Units 1 and 2.”118

The Staff argues that Contention 4 challenges the need for power from STP
Units 1 and 2 and is, therefore, outside the scope of license renewal. Moreover,
according to the Staff, to the extent that Contention 4 could be viewed as an
alternatives contention, Contention 4 does not raise a material dispute with the
Application because it does not challenge the ER’s conclusion that additional,
unenacted demand-side management (DSM) measures would be unlikely to
produce sufficient energy savings to replace the power from STP Units 1 and
2. Finally, the Staff observes that Petitioner provides no factual support for
Contention 4.'"°

Similarly, STPNOC argues that proposed Contention 4 is outside the scope of
the proceeding, is not supported by alleged facts or expert opinions, and fails to
raise a genuine dispute of material law or fact with the Application.'?* STPNOC
further argues that Petitioner fails to challenge the information in the ER on the
very subject of its contention, and therefore fails to demonstrate a genuine dispute.

2. Board Ruling

We will not admit Contention 4 because it fails to provide alleged facts or
expert opinion sufficient to demonstrate a genuine dispute of material law or fact
on the issue whether DSM is a reasonable alternative to license renewal.'?!

If Contention 4 were based solely on the ER’s failure to discuss the need
for power, we would agree with the argument of the Staff and STPNOC that

117 1d.

118 1d.

119 Staff Answer at 25-26.

120 STPNOC Answer at 12.

12110 C.F.R. §2.309(H)(1)(v), (Vi).
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Contention 4 is outside the scope of the proceeding. The regulations state that a
license renewal ER “is not required to include discussion of need for power.”??
But, we understand Contention 4 to challenge the adequacy of the analysis of
alternatives in the ER, not the lack of analysis of the need for power. Petitioner
states that Contention 4 “is within the scope of this proceeding because it relates
to the Applicant’s abilities to meet its obligations under 10 C.F.R. 51.53(c)(2)
because the costs and benefits of the energy efficient building code are essential
to determine whether the adoption of an energy efficient building code should
be included as an alternative under 10 C.F.R. 51.53(b)(2).”'** Under section
51.53(c)(2), a discussion of the economic costs and benefits of the proposed
action and alternatives is required if “such costs and benefits are . . . essential for a
determination regarding the inclusion of an alternative in the range of alternatives
considered . . . .” Viewed as a challenge to the alternatives analysis in the ER,
Contention 4 is within the scope of the proceeding.

We therefore turn to the ER’s discussion of DSM as an alternative to license
renewal. The ER discusses various DSM strategies, and notes that “[t]he Texas
legislature is currently considering several bills that would increase demand-
reduction mandates in [the Electric Reliability Council of Texas region] (ERCOT)
and other regions of Texas.”'?* The ER concludes, however, that “it is unlikely
that implementation of additional DSM measures in the CPS Energy and Austin
Energy service areas could offset the electricity generated by STP Units 1 &
2.7125 SEED Coalition challenges this claim. Petitioner states that “Applicant’s
ER at section 7.2.1.4 discusses demand side management as an alternative to
relicensing but fails to specify the estimated diminished demand anticipated
from adoption of the energy-efficient building code. On information and belief,
Petitioner alleges that the energy-efficient building code will result in energy
savings of approximately 2362 MW by 2023. Such savings would nearly offset
the net electrical output of 2500 MW from STP Units 1 and 2.” Thus, according
to SEED Coalition, had the ER acknowledged the energy-saving potential of the
energy-efficient building code, the ER would have supported their position that

121d. §51.53(c)(2). Under 10 C.F.R. §2.335(a), this and other rules and regulations of the
Commission are not subject to challenge in any adjudicatory proceeding in the absence of a waiver.
Petitioner has neither sought nor received a waiver of section 51.53(c)(2).

123 Petition at 6. We assume Petitioner intended to cite 10 C.F.R. §51.53(c)(2), not 10 C.F.R.
§51.53(b)(2).

I24ER §7.2.14.

125 1d. CPS Energy and Austin Energy are the only owners of STP Units 1 and 2 that are regulated
utilities and therefore have some ability to engage in DSM. STPNOC Answer at 9 (citing ER ch. 7, at
9). The areas served by those utilities are therefore the relevant service areas for analyzing DSM as a
reasonable alternative to license renewal.
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DSM is a reasonable alternative to license renewal because DSM would offset
most or all of the electricity generated by STP Units 1 and 2.

Had SEED Coalition provided factual support for this theory, it might have
established a genuine dispute of material fact with the ER’s analysis of DSM as an
alternative to license renewal. An ER that contains an incomplete or misleading
discussion of an alternative to the proposed action would likely not comply with
the requirement of section 51.53(c)(2) that the ER discuss the environmental
impacts of alternatives.'?® Thus, the question whether the ER adequately assesses
the energy savings potential of DSM is material to the licensing decision.

Once again, however, the information SEED Coalition relies on is provided
entirely “[o]n information and belief.”'?’ For reasons we have already explained,
this is insufficient to satisfy the NRC’s pleading requirements.

STPNOC points out, moreover, that the stated purpose of and need for STP
Units 1 and 2 is to provide 2560 MW of baseload generating capability.!?® Peti-
tioner has not challenged this statement of purpose and need. And the Commission
has held that “reasonable alternatives” are limited to those alternatives that “will
bring about the ends” of the proposed action.'? Thus, only an alternative that
will provide a reduction in the need for baseload power in the relevant service
areas would satisfy the purpose and need of the proposed action and constitute
a reasonable alternative to license renewal. Accordingly, the energy savings of
approximately 2362 MW to which SEED Coalition refers is only relevant if it
represents a savings in baseload power demand during the license renewal period
in the CPS Energy and Austin Energy service areas.

We cannot determine, given the lack of information before us, whether the
energy savings SEED Coalition claims will result from an energy-efficient build-
ing code represents savings in peak power demand or baseload power demand.
We also cannot determine whether the estimated energy savings is projected to
occur in the CPS Energy and Austin Energy service areas, in the entire State of
Texas, or in some other geographic area. SEED Coalition has therefore failed to
establish a genuine dispute with the ER’s conclusion that DSM is not a reasonable
alternative to license renewal. Because the Petitioner has the burden to provide

126 The agency’s regulations require that an ER provide sufficient information about alternatives to
enable the NRC Staff to prepare an Environmental Impact Statement in compliance with NEPA. See
10 C.F.R. §51.45(b)(3). An ER that provides an incomplete or misleading picture of an alternative
would fail in that essential purpose. See Animal Defense Council v. Hodel, 840 F.2d 1432, 1439 (9th
Cir. 1988) (an EIS that contains an incomplete or misleading comparison of alternatives is deficient).

127 Petition at 6.

128 STPNOC Answer at 16 (citing ER ch. 7, at 10-11).

129 Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 55
(2001) (citing Citizens Against Burlington v. Busey, 938 F.2d 190, 195-96 (D.C. Cir. 1991) and City
of Grapevine v. Department of Transportation, 17 F.3d 1502, 1506 (D.C. Cir. 1994)).
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alleged facts or expert opinion sufficient to establish a genuine dispute of material
fact or law with the license application, Contention 4 must fail.'3°
We therefore will not admit Contention 4.

V. CONCLUSION
For the reasons stated in this Order, SEED Coalition’s Petition is denied.
SEED Coalition may file an appeal of this Order to the Commission pursuant to
10 C.F.R. § 2.311 within ten (10) days after service of the Order.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Nicholas G. Trikouros
ADMINISTRATIVE JUDGE

Larry R. Foulke
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 26, 2011

130 10 C.F.R. §2.309(H)(1)(v), (Vi).
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Licensing Board Statement Regarding 10 C.F.R. § 50.54(hh)(2)

Although we find that as it relates to 10 C.F.R. §50.54(hh)(2), Petitioner’s
proposed Contention 1 falls outside the scope of this license renewal proceeding,
we include this separate statement regarding section 50.54(hh)(2) to highlight an
apparent gap in the Commission’s regulations. This is an issue the Commission
might want to consider as it reviews the agency’s regulatory program in light of
the Fukushima events.

Section 50.54(hh)(2) requires licensees to develop and to implement severe
accident mitigation strategies for events associated with a loss of large areas of
the plant (LOLAs). Commission regulations and case law dictate that compliance
with section 50.54(hh)(2) is part of a facility’s Current Licensing Basis (CLB).
As part of the CLB, compliance is ensured by the NRC’s operational oversight
programs so that challenges to compliance are inadmissible in a license renewal
proceeding.

Given that compliance with section 50.54(hh)(2) is part of a facility’s CLB,
section 50.54(hh)(2) only directs licensees to “develop and implement guidance
and strategies. . . .”” A licensee’s duties under section 50.54(hh)(2) then appear to
expire once it has finished developing and implementing. Section 50.54(hh)(2)
does not compel licensees to ensure such guidance and strategies are effective or
remain effective for any length of time. Section 50.54(hh)(2) neither mandates
licensees to routinely inspect systems, structures, or components (SSCs) that
may be initially implemented because of the regulation, nor does it mandate
licensees to ensure operability of SSCs later in life. Section 50.54(hh)(2) indicates
that compliance only entails initial development and implementation, not ongoing
inspection and maintenance. It would appear then that inspection and maintenance
of section 50.54(hh)(2)-related SSCs are not part of a facility’s CLB.

At the same time, the passive SSCs a licensee develops or implements to
comply with section 50.54(hh)(2) are not included within the scope of license
renewal review. Section 54.4 identifies the SSCs subject to license renewal
review. To be within the scope of license renewal review, SSCs must either
be safety-related under section 54.4(a)(1), support safety-related functions under
section 54.4(a)(2), or relate to one of the sui generis regulated events identified
in section 54.4(a)(3). Section 50.54(hh)(2)-related SSCs do not fall within any of
these categories. Therefore, the Commission’s license renewal rules do not require
an aging management review of section 50.54(hh)(2)-related passive SSCs. But,
as a practical matter, passive SSCs developed and implemented to comply
with section 50.54(hh)(2) may be subject to the same age-related degradation
mechanisms that underpin the NRC’s license renewal review generally. Moreover,
section 50.54(hh)(2) passive SSCs provide at least as much “additional protection
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to the public health and safety” in case of a LOLA event as the other regulated
events identified in section 54.4(a)(3).13!

The agency is, therefore, left with a gap in the regulations.'® Section
50.54(hh)(2) SSCs are neither evaluated as part of NRC operational oversight of
the CLB nor evaluated as part of a license renewal aging management review. It
is not within the Board’s authority to address this regulatory gap. Under 10 C.F.R.
§2.335(a), rules and regulations of the Commission are not subject to challenge
in an adjudicatory proceeding in the absence of a waiver. No waiver has been
sought on this issue, and even if a waiver had been sought, it seemingly could
not have been granted because the regulatory gap pertains to license renewal
generally, not just to the subject matter of this license renewal proceeding.'3?
The issue could, however, be addressed by the Commission in its review of the
agency’s regulations.

131 See Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. 22,461, 22,465 (May 8,
1995).

132 This regulatory gap may help explain the inspection results from Temporary Instruction 2515/183,
“Followup to the Fukushima Daiichi Fuel Damage Event.” Temporary Instruction 2515/183 directed
NRC inspection staff to assess licensee readiness to respond to an event similar to the Fukushima
Daiichi nuclear plant fuel damage event. Although none of the observations obtained under that
temporary instruction constituted a significant safety issue, the Staff acknowledged that the ob-
servations indicated a “potential trend of failure to maintain equipment and strategies required
to mitigate some design and beyond design basis events.” Summary of Observations, Tempo-
rary Instruction 2515/183, “Followup to the Fukushima Daiichi Fuel Damage Event,” available
at http://www.nrc.gov/NRR/OVERSIGHT/ASSESS/follow-up-rpts.html (Summary of TI 2515/183
Observations). For section 50.54(hh)(2) observations in particular, inspectors observed that “[sJome
equipment (mainly pumps) would not operate when tested or lacked test acceptance criteria,” “[sJome
equipment was missing or dedicated to other plant operations,” “[iJn some cases plant modifications
had rendered strategies unworkable,” and “[f]uel for pumps [were] not always readily available.” Id.

133 See 10 C.F.R. § 2.335(b).
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Cite as 74 NRC 141 (2011) CLI-11-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matters of
UNION ELECTRIC COMPANY Docket No. 52-037-COL

d/b/a AMEREN MISSOURI
(Callaway Plant, Unit 2)

AP1000 DESIGN CERTIFICATION Docket No. NRC-2010-0131
AMENDMENT (10 C.F.R. Part 52) (RIN 3150-Al81)
CALVERT CLIFFS NUCLEAR Docket No. 52-016-COL

PROJECT, LLC
(Calvert Cliffs Nuclear Power

Plant, Unit 3)
DETROIT EDISON COMPANY Docket No. 52-033-COL
(Fermi Nuclear Power Plant,

Unit 3)
DUKE ENERGY CAROLINAS, LLC Docket Nos. 52-018-COL
(William States Lee Il Nuclear 52-019-COL

Station, Units 1 and 2)

ENERGY NORTHWEST Docket No. 50-397-LR
(Columbia Generating Station)
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ENTERGY NUCLEAR GENERATION
COMPANY and ENTERGY
NUCLEAR OPERATIONS, INC.

(Pilgrim Nuclear Power Station)

ENTERGY NUCLEAR OPERATIONS, INC.

(Indian Point, Units 2 and 3)

ESBWR DESIGN CERTIFICATION
AMENDMENT 10 C.F.R. Part 52)

FIRSTENERGY NUCLEAR OPERATING
COMPANY

(Davis-Besse Nuclear Power
Station, Unit 1)

FLORIDA POWER & LIGHT
COMPANY

(Turkey Point Nuclear Generating
Plant, Units 6 and 7)

LUMINANT GENERATION
COMPANY, LLC

(Comanche Peak Nuclear Power
Plant, Units 3 and 4)

NEXTERA ENERGY SEABROOK, LLC
(Seabrook Station, Unit 1)

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2)

PPL BELL BEND, LLC
(Bell Bend Nuclear Power Plant)

PROGRESS ENERGY CAROLINAS, INC.

(Shearon Harris Nuclear Power
Plant, Units 2 and 3)
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PROGRESS ENERGY FLORIDA, INC. Docket Nos. 52-029-COL
(Levy County Nuclear Power 52-030-COL
Plant, Units 1 and 2)

SOUTH CAROLINA ELECTRIC & Docket Nos. 52-027-COL
GAS COMPANY and SOUTH 52-028-COL
CAROLINA PUBLIC SERVICE
AUTHORITY (also referred to
as SANTEE COOPER)

(Virgil C. Summer Nuclear Station,

Units 1 and 2)

NUCLEAR INNOVATION NORTH Docket Nos. 52-012-COL
AMERICA LLC 52-013-COL

(South Texas Project, Units 3
and 4)

SOUTHERN NUCLEAR OPERATING Docket Nos. 52-025-COL
COMPANY 52-026-COL

(Vogtle Electric Generating Plant,
Units 3 and 4)

TENNESSEE VALLEY AUTHORITY Docket Nos. 52-014-COL
(Bellefonte Nuclear Power Plant, 52-015-COL
Units 3 and 4)

TENNESSEE VALLEY AUTHORITY Docket No. 50-391-OL
(Watts Bar Nuclear Plant, Unit 2)

VIRGINIA ELECTRIC AND POWER Docket No. 52-017-COL
COMPANY d/b/a DOMINION
VIRGINIA POWER and OLD
DOMINION ELECTRIC
COOPERATIVE
(North Anna Power Station,
Unit 3) September 9, 2011

STAY OF DECISIONS; SUSPENSION OF PROCEEDINGS

The sole provision of the Commission’s procedural rules explicitly authorizing
stay applications is available only to parties to adjudicatory proceedings seeking
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stays of decisions or actions of a presiding officer pending the filing and resolution
of a petition for review. However, the Commission may consider requests to
suspend or hold proceedings in abeyance pursuant to its inherent supervisory
authority over agency proceedings.

SUSPENSION OF PROCEEDINGS

The Commission considers “suspension of licensing proceedings a ‘drastic’
action that is not warranted absent ‘immediate threats to public health and
safety,”” or other compelling reason. Where the Commission faces circumstances
analogous to those it considered in the post-September 11 Private Fuel Storage,
L.L.C. (Independent Spent Fuel Storage Installation) proceeding (CLI-01-26, 54
NRC 376 (2001)), the criteria articulated then are apt. Thus, the Commission
considers, first, whether moving forward will jeopardize the public health and
safety. Second, the Commission examines whether continuing the review process
will prove an obstacle to fair and efficient decisionmaking. Third, the Commission
decides whether going forward will prevent appropriate implementation of any
pertinent rule or policy changes that might emerge from our ongoing evaluation.

COMMISSION, AUTHORITY TO DIRECT CHANGES;
REGULATORY PROCESSES

The Commission’s regulatory processes provide sufficient time and avenues to
ensure that design certifications and combined licenses satisfy any Commission-
directed changes before any new power plant commences operations. To the
extent that the Commission’s comprehensive review of the events in Fukushima,
Japan, leads to new rules applicable to any pending application, the Commission
has sufficient authority and time to apply them to any new license that may be
issued. With respect to license renewals, the NRC’s ongoing regulatory and
oversight processes provide reasonable assurance that each facility complies with
its “current licensing basis,” which can be adjusted by future Commission order or
by modification to the facility’s operating license outside the renewal proceeding
(perhaps even in parallel with the ongoing license renewal review). The Commis-
sion has well-established processes for imposing any new requirements necessary
to protect the public health and safety and the common defense and security.

SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT

The Commission’s regulations specify the circumstances under which the
Staff must prepare supplemental environmental review documents. See 10 C.F.R.
§51.72(a). To merit this additional review, information must be both “new”
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and “significant,” and it must bear on the proposed action or its impacts. As
the Commission has explained, the new information must present a seriously
different picture of the environmental impact of the proposed project from what
was previously envisioned.

PROCEDURAL RULES; BURDEN OF PARTICIPATION;
REOPENING STANDARDS

The Commission’s normal processes for filing new or amended contentions,
submitting rulemaking comments, and motions (including motions to reopen)
carry with them costs typically associated with participation in litigation and
rulemaking. Participants accept these costs when they elect to participate in the
Commission’s proceedings; the Commission’s rules require a level of engagement
that far exceeds simple interest in the outcome of a proceeding. For example,
the Commission’s rules deliberately place a heavy burden on proponents of
contentions, who must challenge aspects of license applications with specificity,
backed up with substantive technical support; mere conclusions or speculation
will not suffice. An even heavier burden applies to motions to reopen.

PROCEDURAL RULES: CONTENTIONS, CERTIFIED QUESTIONS

To the extent that the events at Fukushima, Japan, provide the basis for con-
tentions appropriate for litigation in individual proceedings, the Commission’s
procedural rules contain ample provisions through which litigants may seek ad-
mission of new or amended contentions, seek stays of licensing board decisions,
appeal adverse decisions, and file motions to reopen the record, as appropriate.
And, should a licensing board decision raise novel legal or policy questions,
boards may certify to the Commission, in accordance with 10 C.F.R. §§ 2.319(/)
and 2.323(f), those questions that would benefit from the Commission’s con-
sideration. All of these procedural mechanisms contribute toward guaranteeing
the propriety of adjudicatory decisions, and allow proceedings to continue with
minimal disruption to all participants. Neither new procedures nor a separate
timetable for raising new issues related to the Fukushima events are therefore
warranted.

MEMORANDUM AND ORDER

We have received a series of petitions to suspend adjudicatory, licensing, and
rulemaking activities, and requesting additional related relief, in the captioned
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matters.! The petitioners seek relief in light of the recent events at the Fukushima
Daiichi Nuclear Power Station, following the March 11, 2011, earthquake and
tsunami, to ensure the consideration in these matters of the safety and environ-
mental implications of the Fukushima events. As discussed below, we grant the
requests for relief in part and deny them in part. In particular, we decline to
suspend the captioned rulemaking proceedings and adjudications, or any final
licensing decisions in the captioned matters, but grant the request for a safety
analysis to the extent that the NRC is conducting both a short-term and long-term
lessons-learned analysis, incorporating stakeholder input.

I. BACKGROUND

A. Events at Fukushima Daiichi Nuclear Power Station

On March 11, 2011, Japan suffered a 9.0 magnitude earthquake, followed by
a devastating tsunami. The earthquake and tsunami damaged reactors, power
grid and power supply connections, cooling and backup cooling systems, and
the spent fuel pools at the six-unit Fukushima Daiichi site, located on Japan’s
coast. Immediately upon learning of the events in Japan, the NRC staffed its
Operations Center and deployed technical staff to assist the U.S. ambassador in
Japan. Initial reports indicated that the plants, three of which were operating
at the time of the events, survived the earthquake without major damage, only
to experience significant damage after the tsunami irrevocably damaged backup
diesel generators and diesel fuel supplies. Our understanding of the details of the
failure modes at the Fukushima Daiichi site continues to evolve, and we continue
to learn more about the extent of the damage at the site.

'A complete list of all filings associated with today’s decision is provided in an Appendix to
the decision. The petitions, amended petitions, and errata, although filed on multiple dockets, are
substantively identical. For convenience, page references in today’s decision correspond to a single
set of pleadings, filed by Mindy Goldstein of the Turner Environmental Law Clinic, on behalf of Dan
Kipnis, Mark Oncavage, National Parks Conservation Association, and Southern Alliance for Clean
Energy, in Florida Power & Light Co. (Turkey Point, Units 6 and 7): Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 14, 2011);
Amendment and Errata to Emergency Petition to Suspend All Pending Reactor Licensing Decisions
and Related Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011); Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of Lessons Learned
from Fukushima Daiichi Nuclear Power Station Accident (Apr. 18, 2011) (“Amended Petition” in
citations, “Petition,” generally, in the text of today’s decision).
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B. Domestic Regulatory Response to the Japanese Events

Following the earthquake and tsunami, the agency began prompt action to
verify the safety of nuclear facilities in the United States. The Staff is working
to gather and examine all available information in order to analyze the Japanese
events and understand their implications for the United States. This effort has
included regular Commission briefings.?

On our direction, the Staff established a Task Force to review our processes and
regulations to determine, among other things, whether the agency should make
additional improvements to our regulatory system. We instructed the Task Force to
submit for our consideration recommendations for technical and policy direction.?
In the near term, we directed the Task Force to take a number of actions, including
evaluation of currently available information from the Japanese events to identify
“potential or preliminary near-term/immediate operational or regulatory issues”
affecting domestic operating reactors of all designs, in several areas.* These areas
include protection against earthquake, tsunami and other natural events, station
blackout, severe accident mitigation, emergency preparedness, and combustible
gas control.’

The Task Force completed its near-term effort and issued its report on July 12,
2011, for our consideration.® This report includes twelve overarching recommen-

2 See, e.g., Transcript, “Briefing on NRC Response to Recent Nuclear Events in Japan” (Mar. 21,
2011) (Mar. 21 Tr.); Transcript, “Briefing on the Status of NRC Response to Events in Japan and
Briefing on Station Blackout” (Apr. 28, 2011) (ADAMS Accession No. ML111390571); Transcript,
“Briefing on the Task Force Review of NRC Processes and Regulations Following Events in Japan”
(July 19, 2011) (July 19 Tr.).

3 See “NRC Actions Following the Events in Japan,” Staff Requirements — Tasking Memorandum
COMGBIJ-11-0002 (Mar. 23, 2011) (ADAMS Accession No. ML110800456) (Tasking Memoran-
dum). See generally “Charter for the Nuclear Regulatory Commission Task Force to Conduct a
Near-Term Evaluation of the Need for Agency Actions Following the Events in Japan” (Apr. 1, 2011)
(ADAMS Accession No. ML11089A045).

4Tasking Memorandum at 1 (unnumbered).

51d. at 1 (unnumbered). Consistent with direction in the Tasking Memorandum, the Task Force
provided an initial status report to the Commission at a public meeting on May 12, 2011. See generally
Transcript, “Briefing on the Progress of the Task Force Review of NRC Processes and Regulations
Following the Events in Japan” (May 12, 2011) (ADAMS Accession No. ML111360513) (May 12
Tr.). A second briefing was provided on June 15, 2011. See generally Transcript, “Briefing on the
Progress of the Task Force Review of NRC Processes and Regulations Following the Events in Japan”
(June 15, 2011) (ADAMS Accession No. ML111672048) (June 15 Tr.).

6 See “Recommendations for Enhancing Reactor Safety in the 21st Century, The Near-Term Task
Force Review of Insights from the Fukushima Dai-ichi Accident” (July 12, 2011) (Near-Term Report)
(transmitted to the Commission via SECY-11-0093, “Near-Term Report and Recommendations
for Agency Actions Following the Events in Japan” (July 12, 2011) (ADAMS Accession No.
MLI11186A950 (package)). Any changes we decide to adopt as a result of these recommen-

(Continued)
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dations for improving the safety of both new and operating nuclear reactors by
clarifying our regulatory framework, reevaluating and enhancing protective and
mitigative measures, strengthening emergency preparedness, and improving the
efficiency of NRC regulatory oversight programs.” However, the Task Force also
stated that “continued operation and continued licensing activities do not pose an
imminent risk to public health and safety.”® The Task Force formally presented
the report to us at a briefing on July 19, 2011.°

We directed a number of actions in response to the Near-Term Report, including
review and assessment, with stakeholder input, of the Task Force recommenda-
tions; provision of a draft charter for assessing the Task Force recommendations
and conducting the agency’s longer-term review; preparation of a notation vote
paper that identifies recommended short-term actions; preparation of a notation
vote paper that sets recommended priorities for the Task Force recommenda-
tions; and formal review of the Task Force recommendations by the Advisory
Committee on Reactor Safeguards.'”

In parallel with, and in support of, the Task Force’s efforts, the Staff has
taken several actions to communicate with licensees and to obtain information
regarding various aspects of their emergency preparations and compliance. Just
a few days after the earthquake, the Staff issued an initial Information Notice
to the power-reactor community, describing the circumstances at the Fukushima
Daiichi site.!! The Staff asked recipients to review the information to assess

dations will be implemented through our normal regulatory processes. See “Near-Term Report
and Recommendations for Agency Actions Following the Events in Japan,” Staff Requirements
Memorandum SECY-11-0093 (Aug. 19, 2011) (SRM on Near-Term Report) (ADAMS Accession
No. ML112310021), for our directions to the Staff in response to the Near-Term Report.

7 See, e. g., Near-Term Report at 69-70.

8 Near-Term Report at vii. The Task Force explained: “The current [U.S.] regulatory approach, and
more importantly, the resultant plant capabilities allow the Task Force to conclude that a sequence
of events like the Fukushima accident is unlikely to occur in the United States and some appropriate
mitigation measures have been implemented, reducing the likelihood of core damage and radiological
release.” Id.

9 See generally July 19 Tr.

10 §e¢ SRM on Near-Term Report. We also directed a separate consideration of the recommendation
that the agency reevaluate its regulatory framework (Task Force Recommendation 1), followed by the
preparation of a notation vote options paper regarding that recommendation. Id. at 2 (unnumbered).

1 See generally NRC Information Notice 2011-05, “Tohoku-Taiheiyou-Oki Earthquake Effects on
Japanese Nuclear Power Plants” (Mar. 18, 2011) (ADAMS Accession No. ML110760432). Shortly
thereafter, the Staff issued a second Information Notice to fuel-cycle licensees, updating the status
of the Fukushima Daiichi facilities, and highlighting the regulatory requirements applicable to those
licensees. See generally NRC Information Notice 2011-08, “Tohoku-Taiheiyou-Oki Earthquake
Effects on Japanese Nuclear Power Plants — for Fuel Cycle Facilities” (Mar. 31, 2011) (ADAMS
Accession No. ML110830824).
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its applicability to their facilities, and to consider taking appropriate actions to
prevent similar problems.

To date, the Staff also has issued two temporary inspection instructions to
examine the readiness of U.S. facilities to respond to design basis and beyond
design basis accidents. The first instruction directed the Staff to inspect operating
power reactor facilities to assess their readiness to respond to events similar
to those that occurred at the Fukushima Daiichi site.'> The second instruction
directed the Staff to assess each licensee’s ability to access and implement the
severe accident management guidelines at its facility.'3

The Staff also issued a bulletin to licensees for currently operating nuclear
power reactors, to seek confirmation that they are complying with the require-
ments of 10 C.F.R. §50.54(hh)(2)* and to obtain information to determine
whether additional assessment of mitigating strategy program implementation is
required, whether the existing inspection program should be enhanced, or whether
additional regulatory action is justified."”

12NRC Inspection Manual, Temporary Instruction 2515/183, “Followup to the Fukushima Daiichi
Nuclear Station Fuel Damage Event” (Mar. 23, 2011) (ADAMS Accession No. ML11077A007). The
NRC Staff completed these inspections and issued inspection reports to licensees on May 13, 2011.
As a general matter, the reports indicate that none of the observations made during the performance of
these examinations raised a significant safety issue. See “Summary of Observations TI2515/183” and
“Results Overview TI2515/183,” both available at http://www.nrc.gov/NRR/OVERSIGHT/ASSESS/
follow-up-rpts.html (released on May 20, 2011). The inspection reports informed the Task Force’s
near-term efforts; further evaluation of the inspection reports is occurring through the NRC’s Reactor
Oversight Process.

I3 NRC Inspection Manual, Temporary Instruction 2515/184, “Availability and Readiness Inspection
of Severe Accident Management Guidelines (SAMGs)” (Apr. 29, 2011) (ADAMS Accession No.
MLI11115A053) (TT 2515/184). SAMGs were put into place on a voluntary basis by licensees in the
late 1990s. The purpose of SAMGs is to contain or reduce the impact of accidents that damage a
reactor core. See May 12 Tr. at 9-10; TI2515/184 at 1; June 15 Tr. at 15-16. Task Force representatives
highlighted these inspections in the May 12 briefing, and stated the expectation that this examination
would be of substantial assistance to the Task Force in the formulation of its recommendations. May 12
Tr. at 14. Inspection results were issued in June 2011. The Staff found that SAMGs were available at
every location, although there was some inconsistency in how this voluntary program is implemented.
The Staff concluded that, individually, none of its observations presented significant safety issues,
but is evaluating the information in order to decide if additional agency actions are required. See
“Summary of Observations TI 2515/184,” and “Results Overview TI 2515/184,” both available at
http://www.nrc.gov/NRR/OVERSIGHT/ASSESS/SAMGs.html (released on June 6, 2011).

14 Section 50.54(hh)(2) requires licensees to “develop and implement guidance and strategies
intended to maintain or restore core cooling, containment, and spent fuel pool cooling capabilities
under the circumstances associated with loss of large areas of the plant due to explosions or fire. . . .”

15 See generally NRC Bulletin 2011-01: “Mitigating Strategies” (May 11, 2011) (ADAMS Accession
No. ML111250360). All operating power reactor licensees provided the requested information by July
11,2011. The responses are available at http://www.nrc.gov/NRR/OVERSIGHT/ASSESS/mitigating-
strategies.html.
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C. Procedural Background

The initial petitions were filed over a period of days, beginning April 14, 2011.
These petitions were followed by a series of amended petitions and errata to the
original petitions. On April 19, 2011, the Secretary of the Commission issued
an order establishing a briefing schedule.!'® The Scheduling Order authorized
two sets of additional filings: (1) supplements to the petition and (2) answers
to the Petition or briefs amici. A declaration prepared by Dr. Arjun Makhijani,
supporting the petitions, was filed in the majority of the captioned proceedings.!”
The Commonwealth of Massachusetts asked to be allowed to join the petitions
to suspend, and asked for additional Pilgrim-specific relief.'’® Answers to the
petitions also were filed in the majority of the captioned matters. We subsequently
received a series of pleadings, styled as motions to permit replies, replies, and
responses opposing the motions to permit replies. We also received filings
attaching additional supporting documents.'

Petitioners?® invoke our supervisory authority under the Atomic Energy Act

16 Order (Apr. 19, 2011) (unpublished) (Scheduling Order).

17 See, e.g., Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 20, 2011), filed by
Mindy Goldstein of the Turner Environmental Law Clinic, on behalf of Dan Kipnis, Mark Oncavage,
National Parks Conservation Association, and Southern Alliance for Clean Energy, in Florida Power
& Light Co. (Turkey Point, Units 6 and 7) (Makhijani Declaration). For convenience, page references
in today’s decision correspond to this filing.

18 Commonwealth of Massachusetts Response to Commission Order Regarding Lessons Learned
from the Fukushima Daiichi Nuclear Power Station Accident, Joinder in Petition to Suspend the
License Renewal Proceeding for the Pilgrim Nuclear Power Plant, and Request for Additional Relief
(May 2, 2011) (Commonwealth Petition).

19 We have received four sets of substantively identical “supplemental comments” in support of the
emergency petition, filed by participants on the North Anna, Summer, and Shearon Harris combined
license dockets and by participants in the ESBWR design certification rulemaking. These filings,
and corresponding answers, are listed in the Appendix to this decision. The commenters seek
consideration of the Near-Term Report in all licensing proceedings and in the ESBWR rulemaking
proceeding and raise several general concerns related to the conclusions in the Near-Term Report. The
commenters point out that these comments are “substantially similar” to filings that have been made
contemporaneously in other pending cases. With respect to the ESBWR-related filing, we refer the
comments to the ESBWR design certification rulemaking docket. For the three adjudicatory matters,
we have reviewed the comments, and find that none change our conclusion that the captioned licensing
reviews and adjudicatory proceedings (as applicable) need not be stayed today. At bottom, the North
Anna, Summer, and Shearon Harris commenters appear to seek consideration of their concerns in the
corresponding proceedings. However, the appropriate vehicle for doing so is not the submission of
comments. The proper mechanism for raising application-specific concerns in these combined license
cases is to file a new contention, consistent with the procedural rules applicable to the proceeding.
See, e.g., 10 C.F.R. §§ 2.309(c), 2.309(f), 2.326.

20 A list of the petitioners is set out in the Amended Petition at 5-7.
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of 1954, as amended (AEA) and argue that, under the AEA and the National
Environmental Policy Act (NEPA), the NRC is precluded “from issuing licenses
or approving standardized reactor designs until it has completed its investigation of
the Fukushima accident and considered the safety and environmental implications
of the accident with respect to its regulatory program.”?! In brief summary,
petitioners request relief including: suspension of all licensing and rulemaking
decisions pending completion by the NRC’s Task Force of its near-term and long-
term review; suspension of all proceedings on issues identified for investigation
by the Task Force; suspension of proceedings in connection with any other
issues identified by the Task Force; analysis of whether the events at Fukushima
constitute “new and significant information” under NEPA; safety analysis of
the regulatory implications of the events at Fukushima; and establishment of a
schedule for raising new issues in pending licensing proceedings.

Petitioners included requests to suspend the AP1000 and ESBWR design
certification rulemakings. A second, separate petition was filed in the AP1000
rulemaking docket in advance of the initial petitions.?> The second petition
requested two remedies: the immediate postponement of the ongoing AP1000
design certification rulemaking and a comprehensive review of the Fukushima
events focused on new reactor designs.?* Westinghouse opposed both the Petition?*
and the AP1000 Petition.” GE Hitachi Nuclear Energy opposed the Petition in
connection with the ESWBR rulemaking.?

In mid-August, we received a series of petitions for rulemaking seeking to
rescind certain regulations contained in 10 C.F.R. Part 51.%7 These petitions, citing

2! Amended Petition at 24.

22 Petition to Suspend AP1000 Design Certification Rulemaking Pending Evaluation of Fukushima
Accident Implications on Design and Operational Procedures and Request for Expedited Consideration
(Apr. 6,2011) (AP1000 Petition).

B 1d. at 23.

24 Ziesing, R.F., Westinghouse Electric Co., Letter to Annette L. Vietti-Cook, NRC, Subject:
“Emergency Petition to Suspend All Pending Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident”
(May 2, 2011), endorsing Brief of Nuclear Energy Institute in Opposition to Emergency Petition
(May 2, 2011).

25 Ziesing, R.F., Westinghouse Electric Co., Letter to Secretary, NRC, Subject: “Westinghouse
Comments in the AP1000® Design Certification Amendment Rulemaking in Response to Petitions to
Suspend Rulemaking” (May 10, 2011).

26Head, Jerald G., GE Hitachi Nuclear Energy, Letter to Secretary, NRC, Subject: “Answer
to Petition; SECY Order PR 52 (76FR16549), Docketed 04/19/2011 (ADAMS Accession No.
ML111101277); Proposed Rule, ESBWR Design Certification, NRC-2010-0135, RIN 3150-AI85, 76
Federal Register 16549 (March 24, 2011)” (May 2, 2011).

27 A complete list of these rulemaking petitions, and associated supporting declarations, is included
in the Appendix to the decision. For convenience, page references in today’s decision correspond to

(Continued)

151



10 C.F.R. § 2.802(d), also seek suspension of certain of the captioned proceedings
pending resolution of these rulemaking petitions. These rulemaking petitions are
considered separately, in Section IIL.78

D. Historical Perspective — Parallels to Prior Regulatory Responses

Our decision today is informed by the actions taken by the Commission
following the March 28, 1979, accident at Three Mile Island (TMI), and following
the events of September 11, 2001. In both instances the agency assessed the
events, including implications for existing licenses and pending licensing actions,
over a period of time, and considered the impact of the events on pending licensing
actions.

1. The Accident at Three Mile Island

The pleadings we consider today vary in their characterizations of the Commis-
sion’s actions after the TMI accident.”” We therefore set out a brief chronology of
NRC decisions from the post-TMI era, as relevant to today’s decision. For several
months following the TMI accident, the NRC issued no new operating licenses,
construction permits, or limited work authorizations.*® In part, this was because
Staff resources were reallocated from licensing reviews to TMI-related assign-
ments.3' The so-called “licensing pause” also resulted from the Commission’s

the set filed by Gene Stilp, in PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant): Rulemaking
Petition to Rescind Prohibition Against Consideration of Environmental Impacts of Severe Reactor and
Spent Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 10, 2011) (Rulemaking
Petition); Declaration of Dr. Arjun Makhijani Regarding Safety and Environmental Significance of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

28 We also received responses opposing these petitions, a motion for leave to reply to these responses,
and an opposition to this motion for leave to reply. A list of these pleadings is included in the Appendix
to the decision.

29 Petitioners maintain that the Commission suspended all licensing actions in the aftermath of the
TMI accident. Amended Petition at 25. Respondents argue, e.g., that even after the TMI accident,
“the Commission chose not to suspend ongoing licensing proceedings, but instead, on June 5, 1979,
temporarily stopped issuing licenses for a short period pending its initial assessment of the accident.”
E.g., Comanche Peak: Luminant Generation Company LLC’s Answer in Opposition to Emergency
Petition to Suspend Licensing Proceedings (May 2, 2011) at 11 (emphasis in original).

30 Following a May 31, 1979, meeting, the Commission directed the Staff to develop policy guidance
addressing general principles for reaching licensing decisions, and to propose specific guidance to be
applied for seven near-term operating license cases. See Staff Requirements — Discussion of Options
Regarding Deferral of Licenses (May 31, 1979) (ADAMS Accession No. ML041900359).

31 See, e.g., SECY-79-344, “Interim NRR Organization to Deal with Impacts of TMI-2 and Other
NRR Priority Tasks” (May 19, 1979) (ADAMS Legacy Library No. 7908030425) (detailing short-

(Continued)
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desire to ensure that lessons learned from the TMI accident were appropriately
accounted for not only for operating reactors, but additionally for new reactor
applications then under review. The Commission did not suspend adjudications
during this time, although it did issue several iterations of adjudicatory guidance.

Beginning in October 1979, the Commission took several actions in fairly
quick succession to provide guidance for power reactor adjudications. Initially,
the Commission issued an interim policy statement where it determined that no
new licenses for nuclear power reactors would be authorized by Atomic Safety
and Licensing Boards, or issued by the NRC Staff, except after order of the
Commission itself.?? Shortly thereafter, the Commission temporarily suspended
the immediate effectiveness rule,* and set forth guidance for adjudications.> This
policy required both Atomic Safety and Licensing Appeal Board consideration of
effectiveness, and a Commission decision on effectiveness, prior to issuance of
any construction permit or operating license.’® The Commission also directed the
Boards, in deciding issues before them, to use the existing regulations, with the

term realignment of resources and priorities in the Office of Nuclear Reactor Regulation to support
TMlI-related activities).

32 See Interim Statement of Policy and Procedure, 44 Fed. Reg. 58,559 (Oct. 10, 1979) (Interim
Immediate Effectiveness Policy). At the same time, the Commission made clear that all other
adjudicatory proceedings, “including enforcement and license amendment proceedings[,]” could
continue, as could issuance of appellate decisions and partial initial decisions not related to issuance
of new reactor licenses or permits. /d.

33 See 10 C.F.R. §2.764. This rule, subsequent to our 2004 10 C.F.R. Part 2 revisions, resides at
10 C.F.R. § 2.340 (see Final Rule: “Changes to Adjudicatory Process,” 69 Fed. Reg. 2182 (Jan. 14,
2004)).

34 See Domestic Licensing Proceedings; Modified Adjudicatory Procedures, 44 Fed. Reg. 65,049
(Nov. 9, 1979). The amended procedures were set out as Appendix B to 10 C.F.R. Part 2. Appendix
B, as a practical matter, provided for direct Commission review of licensing board decisions. In
an uncontested operating license proceeding, the Commission would review informally the Staff
recommendations, and the license would issue only after Commission action. Id. at 65,050.

3 1d. at 65,050. The “Appendix B” process nominally resulted in some delay in the issuance of
operating licenses. One and a half years later, the Commission amended the immediate effectiveness
rule as to operating license applications, by requiring direct, expedited Commission review of
licensing board decisions in favor of granting operating licenses. The amendment eliminated the
Appeal Board review required by Appendix B. These changes removed Appendix B and incorporated
the revised procedures into 10 C.F.R. §2.764. See generally Final Rule: “Commission Review
Procedures for Power Reactor Operating Licenses; Immediate Effectiveness Rule,” 46 Fed. Reg.
28,627 (May 28, 1981). Shortly thereafter, the Commission again modified the rule, to delete the
requirement that the Commission conduct an effectiveness review prior to fuel loading and low-power
(up to 5% of rated power) testing. See generally Final Rule: “Commission Review Procedures for
Power Reactor Operating Licenses; Immediate Effectiveness Rule,” 46 Fed. Reg. 47,764 (Sept. 30,
1981). Concurrently, the Commission issued a brief policy statement reiterating its intention that in
uncontested cases the Commission still would authorize full-power operation. Statement of Policy
on Issuance of Uncontested Fuel Loading and Low Power Testing Operating Licenses, 46 Fed. Reg.
47,906 (Sept. 30, 1981).
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understanding that post-TMI analyses were still under way, and that, ultimately,
compliance with then-existing rules might not be sufficient for an application to
be approved.*® Then-Chairman Hendrie formally announced a “licensing pause”
on November 5, 1979.% The “licensing pause” lasted just a few months, ending
in February 1980 with the issuance of a 5% power operating license for the
Sequoyah facility.*®

After acting on three operating license applications and considering lessons
learned, the Commission issued a third statement of policy in June 1980.3° The
Commission determined that operating license applications should be measured
against our regulations, as augmented by several new requirements.** To facilitate
adjudications, the Commission explained how to litigate TMI-related issues in
operating license proceedings, and included guidance on certain case management
issues.*! Notably, the Commission considered the question of timeliness, and
directed that, where the time for filing contentions had expired in a given case, no
new TMI-related contentions would be accepted absent a showing of good cause
and a balancing of the late-filing factors.*> The Commission also directed boards
to adhere strictly to our standards for reopening records, where applicable.*?

36 44 Fed. Reg. at 65,050-51. The Commission advised that it would provide “case-by-case guidance”
on changes as part of its own reviews in adjudicatory proceedings, which the Boards should apply in
cases before them. Id.

37 See Steve ‘Wynkoop, Gossick Resigns; NRC Responds to Kemeny with License ‘Pause,” Nucleonics
Week, Nov. 8, 1979, at 1.

38 See NUREG/BR-0175, “A Short History of Nuclear Regulation, 1946-2009,” Rev. 2 (Oct. 2010),
at 59; Dircks, W.J., NRC, Letter to R.J. Sherman, Atomic Industrial Forum, Inc. (Apr. 17, 1980). Six
months later, the NRC issued the first full-power operating license following the TMI accident. Id.

3 See Further Commission Guidance for Power Reactor Operating Licenses; Statement of Policy,
45 Fed. Reg. 41,738 (June 20, 1980) (June 1980 Policy Statement). Commissioners Gilinsky and
Bradford provided separate and dissenting views, respectively.

4074, at 41,739 (citing NUREG-0660, “NRC Action Plan Developed as a Result of the TMI-2
Accident” (May 1980) (ADAMS Accession No. ML072470526) (TMI Action Plan)).

411d. at 41,740. This guidance essentially expanded the scope of permissible contentions to include
issues associated with TMI-related requirements that supplemented existing regulations.

214 (citing 10 C.F.R. § 2.714(a)(1), now renumbered as 10 C.F.R. § 2.309(c), (f)(2)).

43 “[Flor example, where initial decisions have been issued, the record should not be reopened
to take evidence on some TMI-related issue unless the party seeking reopening shows that there is
significant new evidence, not included in the record, that materially affects the decision.” Id. When
challenged on this the following year, the Commission reiterated its expectation that parties would
adhere to these requirements. See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-81-5, 13 NRC 361, 364-65 (1981).
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Just a few months later, in November 1980, the Commission approved a
revision to its TMI Action Plan,* and shortly thereafter issued a revised policy
statement.*> Of note, the Commission observed that many matters in the TMI
Action Plan appropriately were addressed on a generic basis, rather than in
individual adjudications. The Commission therefore recommended that litigants
seeking to challenge new requirements provide additional, specific information
supporting their challenges.*

In 1981, the Commission proposed a rule that would have codified the TMI-
related procedural provisions for operating license cases.*’” But the NRC never
implemented a final rule because experience showed that the proposed guidance
was rarely needed. The Commission observed that TMI-related issues were
litigated in very few operating license proceedings, and concluded that the
absence of a rule would not cause unnecessary delays in proceedings where such
issues were raised.*

Once all regulatory revisions implementing the TMI Action Plan had been
completed, special TMI-related guidance no longer was needed. The Commission
therefore rescinded the December 1980 Policy Statement in 1989.4°

4 See generally NUREG-0737, “Clarification of TMI Action Plan Requirements” (Nov. 1980).
Among other things, NUREG-0737 included revisions to previous requirements, more explicit
requirements, and different schedules for implementation of actions.

45 See Statement of Policy: Further Commission Guidance for Power Reactor Operating Licenses,
CLI-80-42, 12 NRC 654 (1980) (December 1980 Policy Statement); corrected by Statement of Policy;
Further Commission Guidance for Power Reactor Operating Licenses, 46 Fed. Reg. 15,242 (Mar. 4,
1981). Chairman Ahearne dissented.

46 1d. at 660 (recommending that parties state “the nexus of the issue to the TMI-2 accident, . . . the
significance of the issue, and . . . any differences between their positions and the rationale underlying
the Commission[’s] consideration of additional TMI-related requirements.”). The December 1980
Policy Statement reiterated the Commission’s expectations regarding the applicability of the late-filing
and reopening rules. /d. at 661.

47 See generally Proposed Rule: “Licensing Requirements for Pending Operating License Applica-
tions,” 46 Fed. Reg. 26,491 (May 13, 1981).

48 Withdrawal of Proposed Rule: “Licensing Requirements for Pending Operating License Applica-
tions,” 48 Fed. Reg. 13,987, 13,988 (Apr. 1, 1983).

4 See Statement of Policy on Litigation of TMI-Related Issues in Power Reactor Operating License
Proceedings; Revocation of Superseded Policy Statement Concerning TMI-Related Procedures, 54
Fed. Reg. 7897 (Feb. 23, 1989). The Commission offered guidance for the litigation of TMI-related
issues in operating license proceedings where the guidance might still be pertinent. Id. at 7898.
As an administrative matter, the Commission also rescinded the October 1979 Interim Immediate
Effectiveness Policy. Id. Concurrently, the Commission made minor revisions to the immediate
effectiveness rule, to remove “TMI-related” portions of the rule that were no longer necessary. See
Final Rule: “Issuance or Amendment of Power Reactor License or Permit Following Initial Decision,”
54 Fed. Reg. 7756, 7757 (Feb. 23, 1989). The “automatic stay” provisions were removed from 10
C.F.R. §2.340 in 2007. See Final Rule: “Licenses, Certifications, and Approvals for Nuclear Power
Plants,” 72 Fed. Reg. 49,352, 49,415 (Aug. 28, 2007).
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As this brief summary of the agency’s actions makes clear, the NRC initiated
a comprehensive analysis of the TMI accident immediately after it occurred.
This analysis included thoughtful consideration of the potential ramifications
of lessons learned for licensing decisions and ongoing adjudications. On the
procedural front, the Commission provided guidance to facilitate adjudications
and considered making formal changes to its Part 2 rules to codify this guidance.
But throughout the evolution of this guidance, the Commission adhered to the
fundamental premise that its procedural rules — as they related, for example, to
new or amended contentions and to motions to reopen — should be applied in
accordance with existing adjudicatory precedent and practices.

2. Events of September 11, 2001

The events of September 11, 2001, generated a flurry of litigation, including
requests to suspend ongoing adjudications and licensing reviews. The Commis-
sion declined to suspend ongoing proceedings and licensing reviews. Instead, the
agency pursued a top-to-bottom reassessment of its regulations and policies on
terrorism generically, outside the adjudicatory process.

In October 2001, intervenor Georgians Against Nuclear Energy (GANE) and
another requester filed a petition to suspend the mixed-oxide fuel fabrication
proceeding (MOX) in view of the events of September 11.°° The Commission
denied the petition, finding no health and safety reason justifying suspension of
the proceeding, no injury beyond litigation costs, ample time to implement new
rules if appropriate, and value in moving forward with the proceeding in a timely
and efficient way.’!

As GANE had in MOX, the State of Utah, in the Private Fuel Storage
independent spent fuel storage installation (ISFSI) proceeding, petitioned the
Commission to suspend licensing proceedings for the proposed ISFSI in light of
the events of September 11.°2 The Commission made three principal findings,
which led it to deny Utah’s suspension petition. First, the Commission found
that even if the licensing, construction, and shipping processes went forward as
planned, no radiological materials would be present onsite for at least 2 years, so
there was no immediate threat to public safety.>? Second, the Commission found
that the interest in efficient adjudication would best be served if the proceeding
went forward to resolve the numerous safety and environmental issues — many

30 See Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
CLI-01-28, 54 NRC 393, 397-98 (2001), reconsideration denied, CLI-02-2, 55 NRC 5 (2002).

51 MOX, CLI-01-28, 54 NRC at 398-401.

32 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-26, 54
NRC 376, 377-78 (2001).

33 d. at 380-81.
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with no link to terrorism — at issue; moreover, the relief requested by Utah
— suspension of the entire proceeding — was not narrowly tailored to the
goal of adjudicatory efficiency.’ Finally, the Commission found that continuing
the proceeding would not thwart regulatory review, and that suspending the
proceeding was not necessary to guarantee that the full benefit of the agency’s
post-September 11 review would be realized at the proposed facility.>

In the McGuire/Catawba license renewal proceeding, intervenor Blue Ridge
Environmental Defense League (BREDL) moved to dismiss an application to
renew the operating licenses of four nuclear power units, as legally invalid.’®
In the alternative, BREDL asked the Commission to hold the proceeding in
abeyance pending the Commission’s comprehensive post-September 11 review
of its rules and policies.’” The Commission denied both the request to dismiss the
proceeding and the alternative request to hold it in abeyance.’® Noting the early
stage of the proceeding — contentions had only just been submitted and the Board
had not yet ruled on them — the Commission found that there was no risk of
immediate threat to public health and safety, that there were non-terrorism-related
contentions to be considered, and that the only “harm” to BREDL would be
inevitable litigation costs.”® The Commission pointed out that any changes in
rules that might bear on license renewal reviews could be addressed via late-filed
contentions.® Additionally, the Commission reasoned that there would be time to
apply any new rules that might result from the generic review of terrorism-related
issues.®!

While bearing in mind the history of Commission actions following the
TMI accident, we look to the more recent post-September 11 “suspension-of-
proceedings” cases for the framework under which we consider the current
petitions.5?

> 1d. at 381-83.

3 Id. at 383-84.

56 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-01-27, 54 NRC 385, 388 (2001).

1d.

8 1d. at 388, 392.

3 Id. at 390-91.

0 1d. at 391.

6114,

92 See also Pacific Gas and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel
Storage Installation), CLI-02-23, 56 NRC 230 (2002).
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II. DISCUSSION

A. Legal Framework

The petitions do not fall neatly within our regulations — the sole provision
explicitly authorizing stay applications is available only to parties to adjudicatory
proceedings seeking stays of decisions or actions of a presiding officer pending
the filing and resolution of a petition for review.% That is not the situation here.
We previously considered requests to suspend or hold proceedings in abeyance
in a number of proceedings following the September 11 terrorist attacks, as well
as more recently, pursuant to our inherent supervisory authority over agency
proceedings.** We exercise this supervisory authority again today.%

We consider “suspension of licensing proceedings a ‘drastic’ action that is
not warranted absent ‘immediate threats to public health and safety,’”’%® or other
compelling reason. The three criteria articulated in the post-September 11 Private
Fuel Storage proceeding are apt here, where we face analogous circumstances, and
we apply them today. Thus, we consider, first, “whether moving forward . . . will
jeopardize the public health and safety.”®” Second, we examine whether continuing
the review process will “prove an obstacle to fair and efficient decisionmaking.”’68
Third, we decide whether going forward will “prevent appropriate implementation

83 See 10 C.F.R. §2.342.

64 See Private Fuel Storage, CLI-01-26, 54 NRC 376; McGuire/Catawba, CLI-01-27, 54 NRC 385;
MOX, CLI-01-28, 54 NRC 393; Diablo Canyon, CLI-02-23, 56 NRC 230. See also AmerGen Energy
Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 484-85 (2008) (citing
Private Fuel Storage, CLI-01-26, 54 NRC 376; Diablo Canyon, CLI-02-23, 56 NRC 230; MOX,
CLI-01-28, 54 NRC 393) (considering petitions to suspend multiple license renewal proceedings in
view of an Inspector General’s report on the agency’s license renewal process).

5 Because we consider the petitions, and take action, in our supervisory capacity, we need not
address a number of procedural issues that would merit further discussion in a traditional adjudica-
tion. As Entergy Nuclear Operations, Inc. (Entergy) points out: “While the NRC rules require that
motions be addressed to the Presiding Officer when a proceeding is pending, the Commission has
previously indicated that suspension motions such as this are best addressed to it.” Pilgrim & Indian
Point: Entergy’s Answer Opposing Petition to Suspend Licensing Proceedings (May 2, 2011) at 2
(citing Oyster Creek, CLI-08-23, 68 NRC at 476; Diablo Canyon, CLI-02-23, 56 NRC at 237). We
agree that the filings here are appropriately brought before us in this instance. We do not address
whether certain of the petitions (for example, filed on the Callaway and Columbia Generating Station
dockets) are appropriate, given that they were filed in the absence of an ongoing adjudication. We also
do not address the procedural propriety of a number of filings not contemplated by the Secretary’s
Scheduling Order, including petitioners’ motions for leave to reply, answers to those motions, and
various supplements filed after the date specified in the Scheduling Order. The participants should
assume our familiarity with all relevant filings.

66 Oyster Creek, CLI-08-23, 68 NRC at 484.

67 private Fuel Storage, CLI-01-26, 54 NRC at 380.

8 Id.
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of any pertinent rule or policy changes that might emerge from our . . . ongoing
evaluation.”®

B. Analysis

As stated above, petitioners ask for a number of remedies. We consider each
in turn.

1. Suspension Requests

The first three remedies sought by petitioners relate to suspension of decisions
or proceedings for reasons related to the NRC’s review of the implications of the
events at Fukushima. Petitioners request:

¢ Suspension of “all decisions regarding the issuance of construction permits,
new reactor licenses, [Combined Licenses (COLs)], [Early Site Permits (ESPs)],
license renewals, or standardized design certification pending completion by the
NRC’s Task Force of its investigation of the near-term and long-term lessons of
the Fukushima accident and the issuance of any proposed regulatory decisions
and/or environmental analyses of those issues.””°

¢ Suspension of all proceedings — specifically, all hearings and opportunities for
public comment — on reactor or spent fuel pool issues identified for investigation
by the Task Force, including external event issues, station blackout, severe
accident measures, implementation of 10 C.F.R. § 50.54(hh)(2) requirements on
response to fire or explosions, and emergency preparedness.”!

¢ Suspension of proceedings in connection with any other issues identified by
the Task Force pending completion of the Task Force’s investigation of those
issues and issuance of any proposed regulatory decisions and/or environmental
analyses.”

As discussed below, we deny these requests.

According to petitioners, should the NRC continue to issue licenses and apply
any lessons learned retrospectively, its actions would be inconsistent with the
AEA and NEPA.” Petitioners argue that “the NRC may not issue a license for a

4. There, the evaluation pertained to terrorism-related policies. Here, the evaluation relates to the
domestic implications of the Fukushima events.

70 Amended Petition at 28. See also id. at 1-2.

"1d. at 2, 28.

21d. at 2, 28-29.

B1d. at 27.
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reactor if it would pose an ‘undue risk’ to public health and safety or the common
security.”’ To support their argument, petitioners point to the AEA’s prohibition
against issuing a license if issuance would be “inimical to the common defense and
security or to the health and safety of the public.”” Petitioners argue that “[t]he
list of issues identified for investigation in the Task Force Charter demonstrates
that the Fukushima accident raises significant questions about the adequacy of
the NRC’s regulatory program,” and that it would be “almost impossible” for the
NRC to make definitive findings on safety until after the Task Force completes
its work.”®

Respondents reason, as a general matter, that the Petition does not offer
a basis for suspending proceedings because the standards we have previously
applied, as enumerated in the Private Fuel Storage proceeding, have not been
satisfied.”” Respondents argue that moving forward with ongoing Staff safety
and environmental reviews and with hearings on admitted contentions will not
threaten public health and safety or impede implementation of any regulatory
changes necessitated by the NRC’s evaluation of the events in Japan, and that
stopping the licensing process would be needlessly inefficient.”® Respondents
argue that the NRC has wide discretion to proceed with its usual licensing
activities while the agency’s investigation of the implications of the Fukushima
accident for U.S. facilities proceeds. Respondents maintain that the NRC already
has “exercised this discretion by allowing pending licensing actions to continue
without interruption while the agency evaluates the regulatory significance of the
Fukushima events.””

741d. at 25.

75 AEA § 103(d), 42 U.S.C. § 2133. (Petitioners cite 42 U.S.C. § 2311, Amended Petition at 25; we
expect they intended section 2133.)

76 Amended Petition at 25.

77 Columbia Generating Station: Energy Northwest’s Answer in Opposition to Emergency Petition
to Suspend Licensing Proceedings (May 2, 2011) at 14-15.

8 See, e.g., Calvert Cliffs: Opposition to Emergency Petition to Suspend Licensing Decisions and
Proceedings (May 2, 2011) at 5.

7 Levy County: Progress Energy Florida, Inc.’s Response Opposing Emergency Petition to Suspend
All Pending Licensing Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from the Fukushima Daiichi Nuclear Power Station Accident (May 2, 2011), at 14. In this
connection, respondents note the approval of the Vermont Yankee license renewal application on
March 28, 2011, and the approval of the renewal of the licenses for the Palo Verde Nuclear Generating
Station units on April 29, 2011. Id. (citing Entergy Nuclear Operations, Inc.; Vermont Yankee
Nuclear Power Station; Notice of Issuance of Renewed Facility Operating License No. DPR-28 for an
Additional 20-Year Period; Record of Decision, 76 Fed. Reg. 17,162 (Mar. 28, 2011); Arizona Public
Service Company; Palo Verde Nuclear Generating Station, Units 1, 2, and 3, Notice of Issuance of
Renewed Facility Operating License Nos. NPF-41, NPF-51, and NPF-74 for an Additional 20-Year
Period; Record of Decision, 76 Fed. Reg. 24,064 (Apr. 29, 2011)).
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As discussed above, the events at Fukushima have prompted a comprehen-
sive review of our regulations and practices and, as a result of this review, we
may determine that regulatory or procedural changes are warranted. However,
nothing we have learned to date puts the continued safety of our currently oper-
ating regulated facilities, including reactors and spent fuel pools, into question.
Similarly, nothing learned to date requires immediate cessation of our review
of license applications or proposed reactor designs. Significantly, the Petition
fails to identify specific problems with any captioned COL application, license
renewal application, or design certification rulemaking. This lack of a specific
link between the relief requested and the particulars of the individual applications
makes it difficult to conclude that moving forward with any individual licensing
decision or proceeding will have a negative impact on public health and safety.

Petitioners have not shown that any of the license applications would pose
an immediate threat to the public health and safety, if licensing activities are
continued. At bottom, this is a practical consideration — in the case of every
captioned new reactor license application, for example, the proposed plants are
years away from being placed into operation. We have factored this concept of
immediacy into past decisions where suspension of a proceeding has been sought
after significant and unusual events. We denied requests to immediately suspend
proceedings in the aftermath of the September 11 attacks, finding suspension
neither necessary nor appropriate. In the Private Fuel Storage case, where
shipments of spent fuel to the facility were at least 2 years down the road, we
found no immediate threat that the facility might be targeted for terrorists.%
Similarly, in the post-September 11 Diablo Canyon proceeding, we denied a
request for suspension, finding that there was “no reason to believe that any
danger to public health and safety would result from mere continuation of this
adjudicatory proceeding.”®!

The same reasoning holds true for the matters for which petitioners request
suspension. For example, licensing decisions for pending COL applications are
months and, in many cases, years away and fuel loading into completed reactors
is still further away; continuation of these reviews poses no immediate threat to
public health and safety.3?

80 Private Fuel Storage, CLI-01-26, 54 NRC at 378.

81 Diablo Canyon, CLI1-02-23, 56 NRC at 239 (emphasis in original). See also Potential Implications
of Chernobyl Accident for All NRC-Licensed Facilities, DD-87-21, 26 NRC 520 (1987).

82 Callaway — Staff’s review was suspended at the applicant’s request, proceeding terminated in
August 2009 pursuant to settlement agreement (Ameren Missouri Response to Emergency Petition
(May 2, 2011) at 2-3); Calvert Cliffs — final safety evaluation report (SER) scheduled for completion
in January 2013 (Calvert Cliffs Opposition to Emergency Petition to Suspend Licensing Decisions
and Proceedings (May 2, 2011), at 4); Fermi — final SER is scheduled for completion in September
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Our regulatory processes provide sufficient time and avenues to ensure that
design certifications and COLs satisfy any Commission-directed changes before
any new power plant commences operations.®3 This is demonstrated by the

2012, followed by final environmental impact statement (EIS) in November 2012 (Detroit Edison
Opposition to Emergency Petition to Suspend Licensing Decisions and Proceedings (May 2, 2011) at
4); William States Lee I1I — final decision on the application is not expected until late 2012 or early
2013 (Answer of Duke Energy Carolinas LLC Opposing Petition to Suspend All Pending Reactor
License Proceedings (May 2, 2011) at 7); Turkey Point — reactors are “years away” from receiving
licenses and are at least 10 years away from operation (Florida Power & Light Response Opposing
Petition to Suspend All Pending Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from the Fukushima Daiichi Nuclear Power Station Accident (May 2,
2011) at 12); Comanche Peak — a petition for review of a board contention admissibility decision is
pending before the Commission, and a final decision on the complete application is not expected until
late 2013 (Luminant Generation Company LLC’s Answer in Opposition to Emergency Petition to
Suspend Licensing Proceedings (May 2, 2011) at 3, 10); Bell Bend — final SER expected in August
2012, no date for final EIS (Opposition to Emergency Petition (May 2, 2011) at 3); Shearon Harris
— the current projected start date for the first of the two units is, at the earliest, the first quarter of
2026, and the final EIS is not due to be issued until January 2014 (Progress Energy Carolina, Inc.’s
Response Opposing Emergency Petition to Suspend All Pending Licensing Decisions and Related
Rulemaking Decisions Pending Investigation of Lessons Learned from the Fukushima Daiichi Nuclear
Power Station Accident (May 2, 2011) at 12, 20); Levy County — the current projected start date for
operation of the first unit is projected for the second quarter of 2021, at the earliest (Progress Energy
Florida, Inc.’s Response Opposing Emergency Petition to Suspend All Pending Licensing Decisions
and Related Rulemaking Decisions Pending Investigation of Lessons Learned from the Fukushima
Daiichi Nuclear Power Station Accident (May 2, 2011) at 10); Virgil C. Summer — the applicant
expects a final decision on its COL application in the fall of 2011, but construction would not be
completed for at least several years thereafter (South Carolina Electric & Gas Company’s Answer
in Opposition to Emergency Petition to Suspend Licensing Proceedings (May 2, 2011) at 10); South
Texas — the applicant expects a decision on the South Texas COL application sometime in 2012, but
even if granted, construction would not be completed for at least several years (Nuclear Innovation
North America LLC’s Answer in Opposition to Emergency Petition to Suspend Licensing Proceedings
(May 2, 2011) at 9); Vogtle — “Vogtle Unit 3 will not go online until 2016, 5 years from now”
(Southern Nuclear Operating Company’s Answer to Emergency Petition to Suspend All Pending
Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (May 2, 2011) at 13); Bellefonte —
currently deferred, with no decision on whether the units ever will be constructed (Tennessee Valley
Authority’s Answer in Opposition to Emergency Petition to Suspend Licensing Proceedings (May 2,
2011) at 11); North Anna — the projected date for completing the mandatory hearing is in November
2013 (Dominion’s Answer Opposing Petition to Suspend Pending Licensing Proceedings (May 2,
2011) at 4).

83 With respect to the timing associated with the Watts Bar operating license application, TVA
states that it does not expect the proceeding to be completed until 2012, with operations to start
sometime later. Tennessee Valley Authority’s Answer in Opposition to Emergency Petition to Suspend
Licensing Proceedings (May 2, 2011) at 11. Here again, the agency has ample authority and time to
make appropriate changes prior to commencement of operation of the plant. Any necessary changes
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implementation strategy for new reactor licensing outlined in the Near-Term
Report. Whether we adopt the Task Force recommendations or require more,
or different, actions associated with certified designs or COL applications, we
have the authority to ensure that certified designs and combined licenses include
appropriate Commission-directed changes before operation. We therefore find no
imminent risk to public health and safety or to the common defense and security
that necessitates a stay of new reactor licensing actions or adjudications.

The situation is similar for pending license renewal applications, where the
period of extended operation, provided renewed licenses are issued, will not begin
for, at a minimum, nearly a year, and, in the majority of cases, for several years.?
In our view, there is no imminent threat to public health and safety that requires
suspension of any of these proceedings or the associated licensing decisions
now.%

We further find that it is in the public interest that adjudicatory proceedings (as
applicable) and licensing reviews continue. During the pendency of the agency’s
review, as respondents point out, safety and environmental contentions raised in
our ongoing proceedings, “many with no conceivable connection to the accident
in Japan or the issues identified in the Task Force Charter,” can, and should, be
resolved.? As we stated in Private Fuel Storage, we have “a responsibility to go
forward with other regulatory and enforcement activities even while” the agency

that may be implemented post-license issuance would be imposed on the facility in the same manner
as for operating reactors. Similarly, therefore, we find no imminent risk that would compel a stay of
either the ongoing licensing review or the associated adjudication.

84 Columbia Generating Station — current operating license expires on December 20, 2023 (Energy
Northwest’s Answer in Opposition to Emergency Petition to Suspend Licensing Proceedings (May 2,
2011) at 17); Pilgrim — current operating license expires on June 8, 2012 (Entergy’s Answer
Opposing Petition to Suspend Pending Licensing Proceedings (May 2, 2011) at 4); Indian Point —
for Unit 2, the current operating license expires on September 9, 2013, and for Unit 3, the current
operating license expires on December 12, 2015 (Entergy’s Answer Opposing Petition to Suspend
Pending Licensing Proceedings (May 2, 2011) at 5); Davis-Besse — current operating license expires
on April 22, 2017 (FirstEnergy’s Answer in Opposition to Emergency Petition to Suspend Licensing
Proceedings (May 2, 2011) at 3); Seabrook — NRC decision on license renewal is not expected until
December 2012 (Answer of NextEra Energy Seabrook LLC Opposing Petition to Suspend Pending
Licensing Proceedings (May 2, 2011) at 2-3); and Diablo Canyon — the final decision on the license
renewal application has been significantly delayed (see Holian, Brian E., NRC, Letter to John Conway,
Pacific Gas and Electric Co., “Response to Request for Deferral of Issuance of Renewed Operating
Licenses and Revision of Schedule for the Review of the Diablo Canyon Nuclear Power Plant, Units
1 and 2, License Renewal Application” (May 31, 2011) (ADAMS Accession No. ML111520068);
Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), Notice of 52-Month
Delay and Order Requiring Status Reports (June 7, 2011) (unpublished)).

85 See generally McGuire/Catawba, CLI-01-27, 54 NRC at 390-91.

86 Columbia Generating Station: Energy Northwest’s Answer in Opposition to Emergency Petition
to Suspend Licensing Proceedings (May 2, 2011) at 17.
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conducts its review.?” To the extent that our comprehensive review leads to new
rules applicable to any pending application, we have sufficient authority and time
to apply them to any new license that may be issued.

License renewal presents an additional circumstance factoring into our deci-
sion. As respondents argue, our license renewal review is a limited one, focused
on aging management issues.®® It is not clear whether any enhancements or
changes considered by the Task Force will bear on our license renewal regula-
tions, which encompass a more limited review. The NRC’s ongoing regulatory
and oversight processes provide reasonable assurance that each facility complies
with its “current licensing basis,” which can be adjusted by future Commission
order or by modification to the facility’s operating license outside the renewal
proceeding (perhaps even in parallel with the ongoing license renewal review).%
As one respondent points out, “the Commission is conducting extensive reviews
to identify and apply the lessons learned from the Fukushima Daiichi accident,
and has made it clear that it will use the information from these activities to impose
any requirements it deems necessary, irrespective of whether a plant is applying
for or has been granted a renewed operating license.”® We agree. Further, we do
not believe that an imminent risk will exist during the time period needed to apply
any necessary changes to operating plants, whether a license renewal application
is pending or not.’! Therefore, allowing these proceedings to continue will not

87 Private Fuel Storage, CLI-01-26, 54 NRC at 381 (citing Statement of Policy on Adjudicatory
Proceedings, CLI-98-12, 48 NRC 18 (1998), reaffirming the Commission’s commitment to efficient
and expeditious processing of adjudications).

88 See, e.g., Columbia Generating Station: Energy Northwest’s Answer in Opposition to Emergency
Petition to Suspend Licensing Proceedings (May 2, 2011) at 20. See generally Entergy Nuclear
Generation Co. (Pilgrim Nuclear Power Station), CLI-10-14, 71 NRC 449, 453-56 (2010).

89 See Final Rule: “Nuclear Power Plant License Renewal,” 56 Fed. Reg. 64,943, 64,949, 64,953-54
(Dec. 13, 1991) (explaining that the current licensing basis can be modified at any time to resolve
emerging concerns, and expressly noting a change in the final rule to the definition of “current
licensing basis” to ensure that changes could be made to the existing 10 C.F.R. Part 50 license while
the 10 C.F.R. Part 54 license renewal application is under review).

%0 pilgrim & Indian Point: Entergy’s Answer Opposing Petition to Suspend Pending Licensing
Proceedings (May 2, 2011) at 3.

91 However, to the extent that issues appropriately within the scope of license renewal are identified,
our procedural rules provide avenues for the submission of proposed contentions on those issues.
See 10 C.F.R. §2.309(c), (f)(1)-(2). For example, prior to issuance of the Near-Term Report,
one intervenor (in the Pilgrim proceeding) filed two new contentions associated with the Fukushima
events. See Pilgrim Watch Request for Hearing on Post Fukushima SAMA Contention (May 12,2011);
Pilgrim Watch Request for Hearing on a New Contention Regarding Inadequacy of Environmental
Report, Post Fukushima (June 1, 2011). (The Board has since ruled on these requests, and rejected
them pursuant to 10 C.F.R. §§2.326, 2.309(c), and 2.309(f)(1). See Entergy Nuclear Generation
Co. (Pilgrim Nuclear Power Station), LBP-11-23, 74 NRC 287, 324 (2011) (Young, J., concurring
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prevent the appropriate implementation of any rule or policy changes we may
make as a result of our post-Fukushima review.

Moreover, nothing in the Petition or in Dr. Makhijani’s Declaration persuades
us otherwise. Respondents argue that Dr. Makhijani “provides no information
showing that U.S. plants (particularly those on the East Coast) are vulnerable to
the type of accident scenarios that occurred at Fukushima Daiichi. In particular,
he makes no showing that tsunami or station blackout risk at these plants is higher
than previously assumed, or that spent fuel pool risk at U.S. plants is anything
other than very low.”? We essentially agree — Dr. Makhijani provides mostly
speculation, not facts or evidence, on potential implications for U.S. facilities.
He states that he “believe[s]” that “if” new information from the Japanese event
is taken into account in the NRC’s analyses, then “it is likely” to change those
analyses.”® In connection with safety issues, he says that information learned as a
result of the Japan event “is likely to result in more rigorous regulation.”* He goes
on to predict that “[i]t is likely that more . . . protective features will be needed
... [and i]t is also likely that additional measures involving significant costs will
have to be taken,” and, consequently, an economic analysis “may well result
in a decision that licensing of new reactors and re-licensing of existing reactors
is not cost-effective.””® And “[t]herefore . . . [he] believe[s] it is reasonable
and necessary for the NRC to suspend licensing and re-licensing decisions and
standardized design certifications until the NRC completes its review of the
regulatory implications of the Fukushima accident.”’

As discussed further in Section I1.B.3, infra, to the extent that the petitions
seek agency consideration of issues that were within the scope of the near-term
Task Force charter or that we subsequently direct the Staff to review, the request
is granted. In fact, the Makhijani Declaration points to a number of the same areas
that the Task Force examined, and it may be that we take actions that will address
concerns similar to Dr. Makhijani’s. On balance, however, Dr. Makhijani’s broad
assertions are insufficient to support an immediate freeze of licensing decisions,
and we do not institute one today.

in part and dissenting in part).) Since issuance of the report, new contentions have been filed in a
number of ongoing license renewal cases. See, e.g., Motion to Admit New Contention Regarding the
Safety and Environmental Implications of the Nuclear Regulatory Commission Task Force Report on
the Fukushima Dai-ichi Accident (Aug. 11, 2011) (Diablo Canyon); Friends of the Coast and New
England Coalition’s Contention Regarding NEPA Requirement to Address Safety and Environmental
Implications of the Fukushima Task Force Report (Aug. 11, 2011) (Seabrook).

221d. at 22.

93 Makhijani Declaration at 12, J34.

M d.

% 1d. at 12,1 36.

% Id.

1d. at 13,4 37.
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As discussed above, the Task Force has provided us with its recommendations
for short-term and long-term agency action. Our consideration of the Task
Force’s recommendations, and the efforts we have directed the Staff to undertake
based on those recommendations®® may result in actions including the issuance of
regulatory and policy direction. Moreover, as the report reflects, the mechanisms
and consequences of the events at Fukushima are not yet fully understood. If our
consideration of the Near-Term Report or the results of the longer-term review of
hazards like those that damaged reactors at the Fukushima site ultimately causes
the NRC to revise its requirements, licensees may well become subject to new
regulations or agency orders. But safety and environmental regulation is by its
very nature a dynamic process. Outside the context of the events at Fukushima,
new information and new analyses constantly emerge and may lead to fresh
regulatory approaches. That is not a reason to halt ongoing regulatory activity
in the meantime. Even for the licenses that the NRC issues before completing
its review, any new Fukushima-driven requirements can be imposed later, if
necessary to protect the public health and safety.*

In sum, we find no imminent risk to public health and safety if we allow our
regulatory processes to continue. Instead of finding obstacles to fair and efficient
decisionmaking, we see benefits from allowing our processes to continue so that
issues unrelated to the Task Force’s review can be resolved. We have well-
established processes for imposing any new requirements necessary to protect
public health and safety and the common defense and security. Moving forward
with our decisions and proceedings will have no effect on the NRC’s ability to
implement necessary rule or policy changes that might come out of our review of
the Fukushima Daiichi events.

2. National Environmental Policy Act

Our licensing reviews include (among other things) assessment of the en-
vironmental impacts of severe accidents, as well as severe accident mitigation
alternatives.!® Petitioners request that the NRC conduct a separate generic NEPA

98 See SRM on Near-Term Report.

9 See Private Fuel Storage, CL1-01-26, 54 NRC at 383-84.

100 See, ¢, g., 10 C.F.R. § 51.53(c)(3)(ii)(L) (requiring a site-specific consideration of severe accident
mitigation alternatives at the time of license renewal, unless a previous consideration of such
alternatives regarding plant operation has been included in a final environmental impact statement,
final environmental assessment, or a related supplement); 10 C.F.R. Part 51, Subpart A, Appendix B,
Table B-1, “Summary of Findings on NEPA Issues for License Renewal of Nuclear Power Plants”
(reflecting the conclusion for the generic analysis of severe accidents, that the probability-weighted
consequences of atmospheric releases, fallout onto open bodies of water, releases to groundwater, and
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analysis regarding whether the Fukushima events constitute “new and significant
information” under NEPA that must be analyzed as part of the environmental
review for new reactor and license renewal decisions.!”' At bottom, according
to petitioners, such a review is required now because the NRC has “admitted”
that it “has new information that concededly could have a significant effect on
its regulatory program and the outcome of its licensing decisions for individual
reactors.”!0?

This request is premature. Although the Task Force completed its review and
provided its recommendations to us, the agency continues to evaluate the accident
and its implications for U.S. facilities and the full picture of what happened
at Fukushima is still far from clear. In short, we do not know today the full
implications of the Japan events for U.S. facilities. Therefore, any generic NEPA
duty — if one were appropriate at all — does not accrue now.

If, however, new and significant information comes to light that requires
consideration as part of the ongoing preparation of application-specific NEPA
documents, the agency will assess the significance of that information, as ap-
propriate. Our regulations specify the circumstances under which the Staff must
prepare supplemental environmental review documents. Section 51.72(a) requires
preparation of a supplemental draft EIS when:

(1) There are substantial changes in the proposed action that are relevant to
environmental concerns; or

(2) There are significant new circumstances or information relevant to environ-
mental concerns and bearing on the proposed action or its impacts.'®

To merit this additional review, information must be both “new” and “significant,”
and it must bear on the proposed action or its impacts. As we have explained, “[t]he
new information must present ‘a seriously different picture of the environmental

societal and economic impacts of severe accidents are of small significance for all plants); 10 C.F.R.
§§51.45 (requiring consideration of alternatives in environmental reports), 51.50(c) (requiring an
environmental report for a combined license application); Limerick Ecology Action v. NRC, 869 F.2d
719 (3d Cir. 1989) (requiring that the NRC include consideration of certain SAMAS in environmental
reviews performed under NEPA § 102(2) in conjunction with operating license applications).

101 Amended Petition at 2,29.

10214, at 26-27.

10310 C.F.R. §51.72(a) (emphasis added). Section 51.92(a) sets forth substantively identical
requirements for preparation of supplemental final EISs. In addition, the NRC Staff has the option of
preparing a supplement to a draft or final EIS “when, in its opinion, preparation of a supplement will
further the purposes of NEPA.” See 10 C.F.R. §§ 51.72(b), 51.92(c).
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impact of the proposed project from what was previously envisioned.””'* That is
not the case here, given the current state of information available to us. For these
reasons, we decline petitioners’ request to commence a generic NEPA review
today.

3. Request for Safety Analysis

Petitioners request that the NRC perform a safety analysis of the regulatory
implications of the events at Fukushima. Petitioners request that long-term
measures be issued as proposed rules (with opportunity for comment).'%

This request has, in essence, been granted. As explained above, we initiated
a comprehensive examination of the implications of the Fukushima accident
for U.S. facilities, establishing a Task Force instructed to undertake near-term
review and to make recommendations for future actions.!? After we received the
Near-Term Report, we directed further Staff action, including longer-term review
of the implications of the accident for U.S. facilities. As a result, the NRC may
implement changes to its regulations and regulatory processes. These changes
may be accomplished in a variety of ways, such as via issuance of Commission
orders, or by formal changes to our regulations, all pursuant to our normal
processes, which include appropriate opportunities for public and stakeholder
1nput.

4. Scheduling and Procedural Request

Petitioners request that we “establish procedures and a timetable for raising
new issues relevant to the Fukushima accident in pending licensing proceedings”
to include a 60-day period for raising new issues following the publication
of regulatory proposals or environmental decisions.'?” Petitioners also seek the

104 See Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-99-22,
50 NRC 3, 14 (1999) (citing Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373 (1989);
Sierra Club v. Froehlke, 816 F.2d 205, 210 (5th Cir. 1987)). As to license renewal in particular,
the NRC Staff currently is preparing an update to the 1996 Generic Environmental Impact Statement
(GEIS) for license renewal. See generally Proposed Rule: “Revisions to Environmental Review for
Renewal of Nuclear Power Plant Operating Licenses,” 74 Fed. Reg. 38,117 (July 31, 2009).

105 Amended Petition at 2, 29.

106 petitioners request that we publish the results of our analysis for public comment. /d. at 2, 29.
While the analysis will not be published specifically for public comment, we grant the request to
the extent that we directed the Task Force efforts to be “informed by some stakeholder input,” and
that, during the longer-term review, the agency should “receive input from and interact with all key
stakeholders.” Tasking Memorandum at 1, 2 (unnumbered).

107 Amended Petition at 29.
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suspension of the requirement to satisfy late-filing standards if the relevance of
the new issue to the Fukushima events can be demonstrated.'%®

Petitioners maintain that we should modify our procedural rules by creating
special timeliness definitions for new contentions and by setting out special pro-
cesses for judging motions to reopen. Petitioners seek to ensure that boards in the
various proceedings apply uniform standards for admitting contentions spawned
by the events in Fukushima and to establish an ordered process for applying
“lessons learned” from those events.!® Petitioners claim that the Commission will
be better served if it establishes such an ordered process; without it, “intervenor
groups will be placed in the position of rushing to file contentions, rulemaking
comments, and motions to reopen closed hearing records, based on whatever eval-
uations they are able to make of slowly-emerging and ever-evolving information
from the accident.”!'°

Respondents disagree, arguing that “NRC regulations and case law already
provide clear and uniform standards to determine the timeliness of motions to add
new contentions or to reopen the record” and this situation should not be treated
differently.!!!

As a general matter, we agree with the respondents’ assessment. Our nor-
mal processes for filing new or amended contentions, submitting rulemaking
comments, and motions (including motions to reopen) carry with them costs
typically associated with participation in litigation and rulemaking. Participants
accept these costs when they elect to participate in our proceedings; our rules
require a level of engagement that far exceeds simple interest in the outcome
of a proceeding. For example, our rules deliberately place a heavy burden on
proponents of contentions, who must challenge aspects of license applications
with specificity, backed up with substantive technical support; mere conclusions
or speculation will not suffice.'’> An even heavier burden applies to motions to
reopen.'!3

Following the events of September 11, 2001, in ruling on petitions to intervene,
the admissibility of new or amended contentions filed after initial petitions, and
motions to reopen, the Commission did not deviate from its usual application of
the Part 2 procedural rules. In the Private Fuel Storage case, intervenor State
of Utah petitioned the Board for admission of a late-filed contention related

108 74

1097d. at 23.

1014, at 23-24.

" Comanche Peak: Luminant Generation Company LLC’s Answer in Opposition to Emergency
Petition to Suspend Licensing Proceedings (May 2, 2011) at 17.

12 See, e.g., AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-09-7, 69
NRC 235, 259-61 (2009).

113 See, e.g., id. at 286-87. See generally 10 C.F.R. § 2.326.
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to the risk of a terrorist attack on the ISFSI. The Board applied the late-filed
contention standards to Utah’s petition, and found the contention timely,''* but
nonetheless denied admission of both the safety and environmental aspects of
the contention.'” The Board referred its rulings to the Commission for further
consideration.!'® The Commission accepted review of the Board’s ruling on the
safety and environmental aspects of the contention, but declined the referral with
respect to the Board’s application of the late-filing factors.!!”

In another example, a proceeding in which the adjudicatory record had closed,
the intervenors submitted a contention arguing that the September 11 events
required additional environmental analysis of the proposed action. The Board
applied, and found that the intervenors had satisfied, our rules for reopening the
record and for late-filed contentions, but found that the contention was inadmis-
sible. The Board referred its ruling to the Commission,''® which subsequently
affirmed the Board’s decision.!"

In these post-September 11 cases, the Boards applied the existing procedural
rules for issues raised late in ongoing adjudications.!? We see no reason to proceed
differently here. Reactor adjudications should go forward, including those that
may involve proposed contentions based on issues implicated by the Fukushima
events. To the extent that the Fukushima events provide the basis for contentions
appropriate for litigation in individual proceedings, our procedural rules contain
ample provisions through which litigants may seek admission of new or amended
contentions, seek stays of licensing board decisions, appeal adverse decisions, and
file motions to reopen the record, as appropriate. And, should a licensing board
decision raise novel legal or policy questions, we encourage the boards to certify
to us, in accordance with 10 C.F.R. §§2.319(/) and 2.323(f), those questions
that would benefit from our consideration. All of these procedural mechanisms
contribute toward guaranteeing the propriety of adjudicatory decisions, and allow

114 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-01-37, 54 NRC
476, 483-84 (2001).

15 1d. at 484-87.

16 14, at 487-88.

Y7 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-3, 55 NRC
155, 156 & 156 n.9 (2002). The Commission ultimately affirmed the Board’s decision. Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340, 357 (2002).

18 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), LBP-02-5, 55
NRC 131, 145 (2002) (involving a license amendment request for reconfiguring a spent fuel pool).

19 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI-02-27, 56
NRC 367, 371-72 (2002).

120 And, as discussed above, in the post-TMI time frame, the Commission, although providing
for some modified procedures, continued to apply the existing rules for filing new contentions and
motions to reopen the record. See June 1980 Policy Statement, 45 Fed. Reg. at 41,470; December
1980 Policy Statement, CLI-80-42, 12 NRC at 661; Diablo Canyon, CLI-81-5, 3 NRC at 364-65.
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proceedings to continue with minimal disruption to all participants. Neither
new procedures nor a separate timetable for raising new issues related to the
Fukushima events are therefore warranted.!?!

Although we do not establish a timetable for future adjudicatory pleadings
today, we will monitor our ongoing adjudicatory proceedings and will reassess
this determination if it becomes apparent that additional guidance would be
appropriate. To this end, boards in particular proceedings are welcome to notify
us if additional procedures would assist the board in effectively managing the
filings arising from the Fukushima events.

5. Separate Requests for Relief Filed by Commonwealth of Massachusetts

The Commonwealth of Massachusetts asked to be allowed to join the petitions
to suspend, and asked for additional, Pilgrim-specific relief. The Commonwealth
requests that we suspend the Pilgrim license renewal proceeding pending the
Commission’s consideration of “new and significant” information related to
spent fuel pools, related risks, and regulatory requirements; and “[g]rant the
Commonwealth and the public an additional reasonable time following completion
of the release of the NRC’s own findings on the lessons of Fukushima to comment
on them and propose licensing or regulatory changes as appropriate.”!?> Consistent
with our decisions on the requests for relief contained in the primary Petition,
above, we deny the Commonwealth of Massachusetts’s similar requests for relief.

12 Indeed, participants in a number of matters have availed themselves of our rules, and seek to
raise issues related to the Fukushima events. See supra note 91; Motion to Amend Contentions 1,
2, and 5 of the CASE Revised Petition to Intervene (August 20, 2010) (Apr. 18, 2011); Amended
Contentions 1, 2 and 5 (Apr. 18, 2011) (filed in the Turkey Point proceeding prior to issuance of the
Near-Term Report). The Turkey Point Board denied the revised intervention petition; the intervenor
is seeking reconsideration of the Board decision, as well as admission of new contentions. See
LBP-11-15, 73 NRC 629 (2011); Citizens Allied for Safe Energy, Inc., Motion for Reconsideration of
Amended Contentions 1, 2, and 5 and New Contentions Following Fukushima Near-Term Task Force
Recommendations (Aug. 11, 2011, revised Aug. 16, 2011). Following issuance of the Near-Term
Report, a number of new contentions have been filed. E.g., Contention Regarding NEPA Requirement
to Address Safety and Environmental Implications of the Fukushima Task Force Report (Aug. 10,
2011) (Bell Bend); Contention Regarding NEPA Requirement to Address Safety and Environmental
Implications of the Fukushima Task Force Report (Aug. 11, 2011) (Watts Bar).

122 Commonwealth Petition at 13-14. The Commonwealth also requested an additional 30 days,
through June 2, 2011, to make additional filings in the Pilgrim proceeding. Id. at 13. Because it
now has made these filings, this request is moot. See generally Commonwealth of Massachusetts’
Petition for Waiver of 10 C.F.R. Part 51, Subpart A, Appendix B or, in the Alternative, Petition
for Rulemaking to Rescind Regulations Excluding Consideration of Spent Fuel Storage Impacts
from License Renewal Environmental Review (June 2, 2011); Commonwealth of Massachusetts’
Conditional Motion to Suspend Pilgrim Nuclear Power Plant License Renewal Proceeding Pending
Resolution of Petition for Rulemaking to Rescind Spent Fuel Pool Exclusion Regulations (June 2,
2011). These new filings will be addressed separately, in the Pilgrim proceeding.

171



The Commonwealth’s petition, like the primary Petition, fails to satisfy our
three-part Private Fuel Storage test and therefore does not support suspending the
Pilgrim proceeding pending evaluation of information obtained as a result of the
events in Japan.

We also reject the Commonwealth’s premature request for additional time
to comment on the agency’s post-Fukushima findings and to propose licensing
or regulatory changes of its own. As noted above, we directed the Task Force
to consider stakeholder input in the development of its recommendations.!??
There will be further opportunities for stakeholder input as the agency’s review
proceeds, and public and stakeholder participation will be sought consistent
with the established processes for any actions that we direct the NRC Staff to
undertake.'>*

6. Requests for Relief: Design Certification Rulemaking Proceedings

In addition to the requests for relief contained within the initial Petition
directed at both the AP1000 and the ESBWR design certification rulemakings,
we received requests for relief directed specifically to the ongoing AP1000 design
certification rulemaking. The additional requests were made in a petition filed by
a set of public interest groups.'? These petitioners seek immediate postponement
of the ongoing AP1000 design certification rulemaking,'® and request initiation
by the Commission of “a comprehensive review of the Fukushima accident to
develop lessons learned for new reactor designs and the subsequent development
and implementation of new regulatory safeguards to protect public health and
safety.”'?” We deny the request for immediate postponement of the AP1000

123 With respect to stakeholder involvement, the Near-Term Report notes that members of the Task
Force: (1) met with representatives of the Institute of Nuclear Power Operations to gather information
on the industry’s post-Fukushima actions; (2) met with representatives of the Federal Emergency
Management Agency to discuss offsite emergency preparedness, and to obtain insights on the U.S.
National Response Framework; and (3) “appropriately screened and considered information and
suggestions received from internal and external stakeholders.” Near-Term Report at 2. The Task Force
also held a public meeting with stakeholders on July 28, 2011. Transcript, “Public Meeting on the
Results of the NRC’s Near-Term Task Force Review of NRC Processes and Regulations Following
Events in Japan” (July 28, 2011). We have since provided additional direction to the Staff for engaging
internal and external stakeholders in our processes. See “Engagement of Stakeholders Regarding
the Events in Japan,” Staff Requirements Memorandum COMWDM-11-0001/COMWCO-11-0001
(Aug. 22,2011) (ADAMS Accession No. ML112340693).

124 The Commonwealth is free at any time to file a petition for rulemaking, pursuant to 10 C.F.R.
§2.802, to issue, amend, or rescind any regulation.

125 AP1000 Petition. The AP1000 petitioners are a subset of the petitioners. See id. at 1 for a
complete listing. This has been placed on the AP1000 rulemaking docket.

126 1d. at 23.

127 1d.
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and ESBWR design certification rulemakings for the same reasons we decline
to suspend ongoing adjudications and licensing decisions. However, insofar as
these and other filings made with respect to the AP1000 rulemaking bear on the
propriety of the AP1000 design, or suggest that additional substantive work on the
rulemaking is needed, these filings are referred to the NRC Staff for consideration
as comments on the AP1000 design certification rulemaking amendment.'?® We
also refer the elements of the Petition that relate to the ESBWR rulemaking to the
Staff for consideration as a rulemaking comment.

III. REQUESTS TO SUSPEND ASSOCIATED
RULEMAKING PETITIONS

The fifteen petitions for rulemaking that we received in mid-August are sub-
stantively similar.” The rulemaking petitions seek to rescind regulations in 10
C.FR. Part 51 — in particular, petitioners cite 10 C.F.R. Part 51, Appendix
B, and 10 C.F.R. §§51.45, 51.53, and 51.95 — that “draw generic conclusions
about the environmental impacts of severe reactor and spent fuel pool accidents
and that preclude consideration of those issues in individual licensing proceed-
ings.”'3 Related to their petitions, the rulemaking petitioners seek suspension
of the associated licensing proceedings, pending disposition of the rulemaking
petitions.'3!

Section 2.802(d) of our rules provides that a rulemaking petitioner “may request
the Commission to suspend all or any part of any licensing proceeding to which
the petitioner is a party pending disposition of the petition for rulemaking.” Of the

128 See, e.g., Additional Comments Supporting the Petition by the AP1000 Oversight Group et al.
to Suspend AP1000 Design Certification Rulemaking Pending Evaluation of Fukushima Accident
Implications on Design and Operational Procedures and Request for Expedited Consideration (May 24,
2011); E-mails from John Runkle to Docket ID NRC-2010-0131 (dated May 10, 2011, at 6:19 p.m.
and 6:21 p.m.); Bell, R.J., Nuclear Energy Institute, Letter to Secretary, NRC, “Comments on
AP1000 Design Certification Amendment; Docket ID NRC 2010-0131, Federal Register Notice 76
FR 10269 (May 10, 2011). To the limited extent the recently filed request to terminate the AP1000
design certification raises issues or makes requests analogous to those in the Petition or the AP1000
Petition, we refer those items also to the Staff for consideration as rulemaking comments. (See
Runkle, John D., Esq., Letter to Gregory B. Jaczko, Chairman, NRC, Re “Petition to Terminate the
Rulemaking on Design Certification of the AP1000 Reactor and Declare It Null and Void (Docket ID
NRC-2010-0131)” (June 16, 2011)).

129 See note 27, supra. The NRC has not yet determined whether the petitions are acceptable for
docketing under 10 C.F.R. § 2.802.

130 Rulemaking Petition at 2 (unnumbered).

13114 at 3 (unnumbered).
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petitioners, most are parties to ongoing adjudicatory proceedings.'3? Although the
petitioners provide no separate grounds for suspending the proceedings pending
disposition of their rulemaking petition, they do reiterate the argument that the
NRC must suspend the proceedings while it considers the environmental impacts
of the Near-Term Report, including with respect to severe reactor and spent fuel
pool accidents.'3?

For the reasons discussed above, the rulemaking petitioners’ request does not
support suspension of the named proceedings at this time. These petitioners
have not shown that continuation of licensing proceedings, pending consideration
of the rulemaking petition, would “jeopardize the public health and safety,
prove an obstacle to fair and efficient decisionmaking, or prevent appropriate
implementation of any pertinent rule or policy changes that might emerge” from
our continued evaluation of the impacts of the events in Japan.'** As we stated
above, until we have a complete understanding of the Fukushima events, and
have provided direction as to potential changes to regulatory requirements, we
will not know whether, or the extent to which, an individual NEPA review might
be impacted. If the NRC determines that changes to its current environmental
assessment rules are warranted, we can revisit whether an individual licensing
review or adjudication should be held in abeyance pending the outcome of a
relevant rulemaking.

Additionally, the rules cited by the rulemaking petitioners that reach “generic
conclusions” regarding severe reactor and spent fuel accidents appear to be
those that pertain to license renewal.!*> None of the license renewal applications
implicated here is on the verge of being granted, and those proceedings involve
a number of issues unrelated to the rulemaking petitions; a request to suspend is
therefore premature.!3® As we noted in the Pilgrim and Vermont Yankee matters,

132 This is not true in all cases. For example, Mr. Stilp, proponent of the suspension request in the
Bell Bend matter, is not a party to an ongoing proceeding. We may nonetheless consider the request
of a nonparty as an exercise of our inherent supervisory powers over proceedings. See Petition for
Rulemaking to Amend 10 C.F.R. §54.17(c), CLI-11-1, 73 NRC 1, 3 n.5 (2011) (quoting AmerGen
Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 484-85
(2008)).

133 Rulemaking Petition at 3 (unnumbered).

134 private Fuel Storage, CLI-01-26, 54 NRC at 380.

135 See 10 C.E.R. § 51.53(c)(3)(i), and Appendix B to Subpart A (excluding from individual analysis
in an environmental report associated with a license renewal application certain “Category 1” issues,
including severe accidents and onsite storage of spent fuel). It is not immediately clear that all
petitioners would be affected even if the rulemaking petition is successful, in whole or in part. A
number of the rulemaking petitioners are participants in combined license proceedings, associated
with new reactors, where no such generic conclusions have been drawn.

136 g0 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-07-3,
65 NRC 13, 22 n.37 (2007), aff’d, Massachusetts v. United States, 522 F.3d 115 (1st Cir. 2008).
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after considering the rulemaking petitions, the NRC will make a decision whether
to deny the petitions, or proceed to make revisions to Part 51. Depending on the
timing and outcome of the NRC Staff’s resolution of the rulemaking petitions,
the Staff itself potentially could seek the Commission’s permission to suspend
one or more of the generic determinations in the license renewal environmental
rules, and include a new analysis in pending, plant-specific environmental impact
statements.'3’

Given that the NRC will have the opportunity to further consider the concerns
that the rulemaking petitioners have expressed, and as we further consider actions
related to the Japan events, we decline to suspend any proceeding pending
resolution of the rulemaking petition. No harm will accrue to the petitioners
by continuation of ongoing proceedings, as we have discussed above. Nor
does the ordinary burden to parties pursuing litigation pending the rulemaking
justify disrupting our ongoing reviews.!*® For all of these reasons, we deny the
rulemaking petitioners’ request for suspension.

IV. CONCLUSION

For the reasons provided above, we:

e Deny petitioners’ request to suspend licensing and standardized design
certification decisions pending completion of the NRC Task Force’s
evaluation of the implications of the Fukushima accident and issuance of
any proposed regulatory decisions and/or environmental analyses.

o Deny petitioners’ request to suspend proceedings with respect to hearings
and opportunities for public comment on reactor or spent fuel pool issues
identified for investigation by the Task Force.

e Deny petitioners’ request to suspend proceedings in connection with any
other issues identified by the Task Force pending completion of the Task
Force’s investigation and issuance of any proposed regulatory decisions
and/or environmental analyses.

137 See Vermont Yankee, CLI-07-3, 65 NRC at 22 (citing Final Rule: “Environmental Review for
Renewal of Nuclear Power Plant Operating Licenses,” 61 Fed. Reg. 28,467, 28,472 (June 5, 1996)
(providing that, if a commenter in a license renewal matter provides new, generic information that
demonstrates the analysis of an impact codified in the rule is incorrect, the Staff will seek Commission
approval to either suspend the application of the rule on a generic basis with respect to the analysis,
or delay granting the affected license renewal application (and possibly other pending applications)
until its analysis is completed, and the rule amended).

138 See Petition to Amend 10 C.F.R. § 54.17(c), CLI-11-1, 73 NRC at 5-6.
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e Deny petitioners’ request for a separate generic NEPA analysis of the
potential impacts of the Fukushima events.

e Grant petitioners’ request for a safety analysis of the regulatory implica-
tions of the events at Fukushima, to the extent we directed the Task Force
to undertake this analysis and to the extent we subsequently directed the
Staff to further this analysis, incorporating stakeholder input as we have
directed.

e Refertothe NRC Staff those elements of the Petition that relate specifically
to design certification, for consideration as rulemaking comments. Refer
to the NRC Staff for resolution as comments in the AP1000 rulemaking
proceeding, all additional filings relevant to the AP1000 rulemaking
proceeding.

e Deny petitioners’ request to revise our procedural rules.
e Deny the requests for relief made by the Commonwealth of Massachusetts.

e Deny the requests to suspend certain of the captioned proceedings pending
resolution of petitions for rulemaking arising from the events in Japan.

IT IS SO ORDERED. !

For the Commission*

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 9th day of September 2011.

139 Petitioners also request that we suspend all decisions and proceedings regarding all licensing
and related rulemaking proceedings, “pending the outcome of any independent investigation of the
Fukushima accident that may be ordered by Congress or the President or instigated by the Commission”
and request that the President establish an independent investigation of the Fukushima accident and its
implications, similar to the President’s Commission on the Accident at Three Mile Island. Amended
Petition at 3 (emphasis in original). The initiation of independent investigations by Congress or the
President lies beyond the scope of our authority; to date no such investigations have been initiated.
We have confidence in the objectivity of our Task Force and ongoing agency review and have no
plans to establish an additional investigatory body at this time.

*Commissioner Apostolakis’s approval does not pertain to the Pilgrim and Indian Point license
renewal proceedings, in which he is not participating.
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APPENDIX
I. INITIAL AND REVISED PETITIONS

1. Union Electric Company, d/b/a Ameren Missouri (Callaway Plant, Unit 2),
Missouri Coalition for the Environment, Missourians for Safe Energy: Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 15, 2011); Amendment and Errata
to Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 18, 2011); Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 18, 2011).

2. API1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Petition to Suspend AP1000 Design Certification Rulemaking Pend-
ing Evaluation of Fukushima Accident Implications on Design and Operational
Procedures and Request for Expedited Consideration (Apr. 6, 2011).

3. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 21, 2011); Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 21, 2011).

4. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
Meyers, Henry Newnan, Sierra Club (Michigan Chapter), Don’t Waste Michigan,
Inc., Citizens Environment Alliance of Southwestern Ontario, Beyond Nuclear,
George Steinman, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives
to Chemical Contamination, Marilyn R. Timmer: Emergency Petition to Suspend
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All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power
Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 21, 2011).

5. Duke Energy Carolinas, LLC (William States Lee III Nuclear Station,
Units 1 and 2), Blue Ridge Environmental Defense League: Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011).

6. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 18,
2011).

7. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Pilgrim Watch: Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power
Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 19, 2011); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 19, 2011).

8. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Commonwealth of Massachusetts: Common-
wealth of Massachusetts Response to Commission Order Regarding Lessons
Learned from the Fukushima Daiichi Nuclear Power Station Accident, Joinder
in Petition to Suspend the License Renewal Proceeding for the Pilgrim Nuclear
Plant, and Request for Additional Relief (May 2, 2011).

9. Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Sta-
tion, Units 2 and 3), Hudson River Sloop Clearwater, Inc.: Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 19, 2011).

10. FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Sta-
tion, Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t
Waste Michigan, Green Party of Ohio: Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pend-
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ing Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power
Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 21, 2011).

11.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Citizens Allied for Safe Energy, Inc.: Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 14, 2011); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 18, 2011).

12.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Village of Pinecrest, Florida: Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 18, 2011).

13.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation
Association, Southern Alliance for Clean Energy: Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power
Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 18, 2011).

14. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear: Emergency Petition to Suspend All Pending Reactor Licensing De-
cisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 18,
2011); Amendment and Errata to Emergency Petition to Suspend All Pending
Reactor Licensing Decisions and Related Rulemaking Decisions Pending In-
vestigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 19, 2011); Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 19, 2011).

15. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Friends
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of the Coast, New England Coalition: Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 15, 2011); Amendment and Errata to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 20, 2011); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 20, 2011).

16.  Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), San Luis Obispo Mothers for Peace: Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 18, 2011).

17. PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), Gene Stilp:
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 14,2011); Amendment
and Errata to Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 19,
2011).

18. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 18, 2011).

19. Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service: Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 14, 2011); Amendment and Errata to Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 18, 2011); Emergency Petition
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to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011).

20. South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club:
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 19, 2011).

21. Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League: Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 18, 2011).

22.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League, Center for a Sustainable
Coast, Georgia Women’s Action for New Directions, Savannah Riverkeeper,
Southern Alliance for Clean Energy: Emergency Petition to Suspend All Pend-
ing Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Sta-
tion Accident (Apr. 14, 2011); Amendment and Errata to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi Nu-
clear Power Station Accident (Apr. 18,2011); Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 18, 2011).

23. Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3 and
4), Blue Ridge Environmental Defense League, Bellefonte Efficiency and Sus-
tainability Team: Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 18,
2011).

24. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 14, 2011); Amendment and Errata to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 18, 2011); Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation
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of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 18, 2011).

25. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and
0Old Dominion Electric Cooperative (North Anna Nuclear Plant, Unit 3), Blue
Ridge Environmental Defense League, People’s Alliance for Clean Energy:
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 18, 2011).

II. SUPPLEMENTAL FILINGS

1. Union Electric Company, d/b/a Ameren Missouri (Callaway Plant, Unit
2), Missouri Coalition for the Environment, Missourians for Safe Energy: Decla-
ration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 20, 2011).

2. API1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Inquiry by the AP1000 Oversight Group et al. on the Status of Their
Petition to Suspend AP1000 Design Certification Rulemaking Pending Evaluation
of Fukushima Accident Implications on Design and Operational Procedures and
Request for Expedited Consideration (Apr. 29, 2011); E-mails from John Runkle
to Docket ID NRC-2010-0131 (dated May 10, 2011, at 6:19 p.m. and 6:21 p.m.);
Additional Comments Supporting the Petition by the AP1000 Oversight Group
et al. to Suspend AP1000 Design Certification Rulemaking Pending Evaluation
of Fukushima Accident Implications on Design and Operational Procedures and
Request for Expedited Consideration (May 24, 2011).

3. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr.
21,2011).

4. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
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Meyers, Henry Newnan, Sierra Club (Michigan Chapter), Don’t Waste Michigan,
Inc., Citizens Environment Alliance of Southwestern Ontario, Beyond Nuclear,
George Steinman, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives
to Chemical Contamination, Marilyn R. Timmer: Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr.
21,2011).

5. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Declaration of Dr. Arjun Makhijani in Support of Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 20, 2011).

6. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Pilgrim Watch: Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 19, 2011).

7. Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Sta-
tion, Units 2 and 3), Hudson River Sloop Clearwater, Inc.: Declaration of Dr.
Arjun Makhijani in Support of Emergency Petition to Suspend All Pending Reac-
tor Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 19, 2011).

8. FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station,
Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t Waste
Michigan, Green Party of Ohio: Declaration of Dr. Arjun Makhijani in Support
of Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 21, 2011).

9. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Village of Pinecrest, Florida: Declaration of Dr. Arjun Makhijani
in Support of Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 20,
2011).

10. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation
Association, Southern Alliance for Clean Energy: Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
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Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr.
20, 2011).

11. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear: Declaration of Dr. Arjun Makhijani in Support of Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 20, 2011).

12. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Friends of
the Coast, New England Coalition: Declaration of Dr. Arjun Makhijani in Support
of Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 20, 2011).

13.  Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), San Luis Obispo Mothers for Peace: Declaration of Dr. Arjun Makhijani
in Support of Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 19,
2011).

14. PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), Gene Stilp:
Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 19, 2011).

15. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Supplement to Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 19,
2011); Declaration of Dr. Arjun Makhijani in Support of Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 19, 2011).

16. Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service: Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident
(Apr. 19, 2011).

17.  South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club:
Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend
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All Pending Reactor Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 19, 2011).

18.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League: Supplement to Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Apr. 20, 2011); Declaration of Dr. Ar-
jun Makhijani in Support of Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr.
20, 2011).

19.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League, Center for a Sustainable
Coast, Georgia Women’s Action for New Directions, Savannah Riverkeeper,
Southern Alliance for Clean Energy: Declaration of Dr. Arjun Makhijani in Sup-
port of Emergency Petition to Suspend All Pending Reactor Licensing Decisions
and Related Rulemaking Decisions Pending Investigation of Lessons Learned
from Fukushima Daiichi Nuclear Power Station Accident (Apr. 20, 2011).

20. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Declaration of Dr. Arjun Makhijani in Support of
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Apr. 19, 2011).

21. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and
Old Dominion Electric Cooperative (North Anna Nuclear Plant, Unit 3), Blue
Ridge Environmental Defense League, People’s Alliance for Clean Energy:
Supplement to Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 20,
2011), Declaration of Dr. Arjun Makhijani in Support of Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 19, 2011).

III. RESPONSIVE PLEADINGS

1. Served in all captioned proceedings except design certification rulemaking
proceedings: Brief of the Nuclear Energy Institute as Amicus Curiae in Opposition
to the Emergency Petition to Suspend All Pending Reactor Licensing Decisions
and Related Rulemaking Decisions (May 2, 2011).
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2. Served in all captioned proceedings except design certification rulemaking
proceedings: NRC Staff Answer to Emergency Petition to Suspend All Pend-
ing Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 2, 2011).

3. Union Electric Company, d/b/a Ameren Missouri (Callaway Plant, Unit
2), Missouri Coalition for the Environment, Missourians for Safe Energy: Ameren
Missouri Response to Emergency Petition (May 2, 2011).

4. AP1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Ziesing, R.F., Westinghouse Electric Co., Letter to Annette L. Vietti-
Cook, NRC, “Emergency Petition to Suspend All Pending Licensing Decisions
and Related Rulemaking Decisions Pending Investigation of Lessons Learned
from Fukushima Daiichi Nuclear Power Station Accident” (May 2, 2011); Bell,
R.J., Nuclear Energy Institute, Letter to Secretary, NRC, “Comments on AP1000
Design Certification Amendment; Docket ID NRC 2010-0131, Federal Register
Notice 76 FR 10269 (May 10, 2011); Ziesing, R.F., Westinghouse Electric Co.,
Letter to Secretary, NRC, Subject: “Westinghouse Comments in the AP1000®
Design Certification Amendment Rulemaking in Response to Petitions to Suspend
Rulemaking” (May 10, 2011).

5. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Opposition to Emergency
Petition to Suspend Licensing Decisions and Proceedings (May 2, 2011).

6. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
Meyers, Henry Newnan, Sierra Club (Michigan Chapter), Don’t Waste Michigan,
Inc., Citizens Environment Alliance of Southwestern Ontario, Beyond Nuclear,
George Steinman, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives to
Chemical Contamination, Marilyn R. Timmer: Opposition to Emergency Petition
to Suspend Licensing Decisions and Proceedings (May 2, 2011).

7. Duke Energy Carolinas, LLC (William States Lee III Nuclear Station,
Units 1 and 2), Blue Ridge Environmental Defense League: Answer of Duke En-
ergy Carolinas LLC Opposing Petition to Suspend All Pending Reactor Licensing
Proceedings (May 2, 2011).

8. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Energy Northwest’s Answer in Opposition to Emergency
Petition to Suspend Licensing Proceedings (May 2, 2011).
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9. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Pilgrim Watch: Entergy’s Answer Opposing
Petition to Suspend Pending Licensing Proceedings (May 2, 2011).

10. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Commonwealth of Massachusetts: Entergy’s
Answer Opposing Commonwealth’s Joinder in Petition to Suspend the License
Renewal Proceedings for the Pilgrim Nuclear Power Plant and Request for
Additional Relief (May 12, 2011).

11. Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating
Station, Units 2 and 3), Hudson River Sloop Clearwater, Inc.: Entergy’s Answer
Opposing Petition to Suspend Pending Licensing Proceedings (May 2, 2011).

12.  ESBWR Design Certification Amendment (10 C.F.R. Part 52), Head,
Jerald G., GE Hitachi Nuclear Energy, Letter to Secretary, NRC, Subject: “Answer
to Petition; SECY Order PR 52 (76FR16549), Docketed 04/19/2011 (ADAMS
Accession No. ML111101277); Proposed Rule, ESBWR Design Certification,
NRC-2010-0135, RIN 3150-AI85, 76 Federal Register 16549 (March 24, 2011)”
(May 2, 2011).

13.  FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Sta-
tion, Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t
Waste Michigan, Green Party of Ohio: FirstEnergy’s Answer in Opposition to
Emergency Petition to Suspend Licensing Proceedings (May 2, 2011).

14. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Citizens Allied for Safe Energy, Inc.; Village of Pinecrest, Florida;
Dan Kipnis, Mark Oncavage, National Parks Conservation Association, Southern
Alliance for Clean Energy: Florida Power & Light Response Opposing Petition
to Suspend All Pending Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from the Fukushima Daiichi Nuclear
Power Station Accident (May 2, 2011).

15. Luminant Generation Co., LLC (Comanche Peak Nuclear Power Plant,
Units 3 and 4), Public Citizen, SEED Coalition: Luminant Generation Com-
pany LLC’s Answer in Opposition to Emergency Petition to Suspend Licensing
Proceedings (May 2, 2011).

16. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear; Friends of the Coast, New England Coalition: Answer of NextEra Energy
Seabrook LLC Opposing Petition to Suspend Pending Licensing Proceedings
(May 2, 2011).

17.  Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), San Luis Obispo Mothers for Peace: Opposition to Emergency Petition
to Suspend Licensing Decisions and Proceedings (May 2, 2011).

18. PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), Gene Stilp:
Opposition to Emergency Petition (May 2, 2011).

19. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
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Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Progress Energy Carolina, Inc.’s Response Opposing Emergency Petition to
Suspend All Pending Licensing Decisions and Related Rulemaking Decisions
Pending Investigation of Lessons Learned from the Fukushima Daiichi Nuclear
Power Station Accident (May 2, 2011).

20. Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service: Progress Energy Florida,
Inc.’s Response Opposing Emergency Petition to Suspend All Pending Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from the Fukushima Daiichi Nuclear Power Station Accident (May 2,
2011).

21.  South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club: South
Carolina Electric & Gas Company’s Answer in Opposition to Emergency Petition
to Suspend Licensing Proceedings (May 2, 2011).

22. Nuclear Innovation North America LLC (South Texas Project, Units 3
and 4), Public Citizen, SEED Coalition: Nuclear Innovation North America LLC’s
Answer in Opposition to Emergency Petition to Suspend Licensing Proceedings
(May 2, 2011).

23.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League (Runkle); Blue Ridge En-
vironmental Defense League, Center for a Sustainable Coast, Georgia Women’s
Action for New Directions, Savannah Riverkeeper, Southern Alliance for Clean
Energy (Goldstein): Southern Nuclear Operating Company’s Answer to Emer-
gency Petition to Suspend All Pending Reactor Licensing Decisions and Related
Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (May 2, 2011).

24. Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3
and 4), Blue Ridge Environmental Defense League, Bellefonte Efficiency and
Sustainability Team: Tennessee Valley Authority’s Answer in Opposition to
Emergency Petition to Suspend Licensing Proceedings (May 2, 2011).

25. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Tennessee Valley Authority’s Answer in Opposition
to Emergency Petition to Suspend Licensing Proceedings (May 2, 2011).

26. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and Old
Dominion Electric Cooperative (North Anna Nuclear Plant, Unit 3), Blue Ridge
Environmental Defense League, People’s Alliance for Clean Energy: Dominion’s
Answer Opposing Petition to Suspend Licensing Proceedings (May 2, 2011).
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IV. REPLY PLEADINGS

1. Union Electric Company, d/b/a Ameren Missouri (Callaway Plant, Unit
2), Missouri Coalition for the Environment, Missourians for Safe Energy: Pe-
titioners’ Motion for Modification of the Commission’s April 19, 2011, Order
to Permit a Consolidated Reply (May 6, 2011); Petitioners’ Reply to Responses
to Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (May 6, 2011); Certificate
Regarding Consultation (May 6, 2011).

2. AP1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Petitioners’ Motion for Modification of the Commission’s April 19,
2011, Order to Permit a Consolidated Reply (May 10, 2011); Petitioners’ Reply
to Responses to Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (May 10,
2011).

3. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Petitioners’ Motion for
Modification of the Commission’s April 19, 2011, Order to Permit a Consolidated
Reply (May 9, 2011); Petitioners’ Reply to Responses to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (May 9, 2011); Certificate Regarding Consultation (May
9,2011).

4. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
Meyers, Henry Newnan, Sierra Club (Michigan Chapter), Don’t Waste Michigan,
Inc., Citizens Environment Alliance of Southwestern Ontario, Beyond Nuclear,
George Steinman, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives
to Chemical Contamination, Marilyn R. Timmer: Petitioners’ Motion for Mod-
ification of the Commission’s April 19, 2011, Order to Permit a Consolidated
Reply (May 6, 2011); Petitioners’ Reply to Responses to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi

189



Nuclear Power Station Accident (May 6, 2011); Certificate of Consultation (May
6,2011).

5. Duke Energy Carolinas, LLC (William States Lee III Nuclear Station,
Units 1 and 2), Blue Ridge Environmental Defense League: Petitioners’ Motion
for Modification of the Commission’s April 19, 2011, Order to Permit a Con-
solidated Reply (May 12, 2011); Petitioners’ Reply to Responses to Emergency
Petition to Suspend All Pending Reactor Licensing Decisions and Related Rule-
making Decisions Pending Investigation of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (May 12, 2011); Certificate Regarding
Consultation (May 12, 2011).

6. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Petitioners” Motion for Modification of the Commission’s
April 19, 2011, Order to Permit a Consolidated Reply (May 9, 2011); Petition-
ers’ Reply to Responses to Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (May
9, 2011); Certificate Regarding Consultation (May 9, 2011).

7. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Pilgrim Watch: Petitioners’ Motion for Mod-
ification of the Commission’s April 19, 2011, Order to Permit a Consolidated
Reply (May 6, 2011); Petitioners’ Reply to Responses to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (May 6, 2011); Certificate Regarding Consultation (May
6,2011).

8. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Commonwealth of Massachusetts: Common-
wealth of Massachusetts Motion to Reply to Entergy’s Answer Opposing Com-
monwealth’s Joinder in Petition to Suspend the License Renewal Proceeding for
the Pilgrim Nuclear Power Plant and Request for Additional Relief (May 19,
2011); Commonwealth of Massachusetts Reply to Entergy’s Answer Opposing
Commonwealth’s Joinder in Petition to Suspend the License Renewal Proceeding
for the Pilgrim Nuclear Power Plant and Request for Additional Relief (May
19, 2011); Commonwealth of Massachusetts Motion to Reply to NRC Staff and
Entergy Oppositions to the Commonwealth of Massachusetts Motion to Suspend
the License Renewal Proceeding for the Pilgrim Nuclear Power Plant (June 16,
2011) (with integrated Certificate of Counsel); Commonwealth of Massachusetts
Reply to Oppositions of NRC Staff and Entergy to Commonwealth Motion to
Suspend Pilgrim License Renewal Proceeding (June 16, 2011).

9. Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Sta-
tion, Units 2 and 3), Hudson River Sloop Clearwater, Inc.: Petitioners’ Motion for
Modification of the Commission’s April 19,2011, Order to Permit a Consolidated
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Reply (May 6, 2011); Petitioners’ Reply to Responses to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (May 6, 2011); Certificate Regarding Consultation (May
6,2011).

10.  FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station,
Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t Waste
Michigan, Green Party of Ohio: Petitioners’ Motion for Modification of the
Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May 6,
2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate of Consultation (May 6, 2011).

11.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Citizens Allied for Safe Energy, Inc.: Petitioners’ Motion for
Modification of the Commission’s April 19, 2011, Order to Permit a Consolidated
Reply (May 9, 2011); Petitioners’ Reply to Responses to Emergency Petition
to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (May 9, 2011).

12.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Village of Pinecrest, Florida: Petitioners’ Motion for Modification
of the Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May
6, 2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate Regarding Consultation (May 6, 2011).

13.  Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation Asso-
ciation, Southern Alliance for Clean Energy: Petitioners’ Motion for Modification
of the Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May
6, 2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate Regarding Consultation (May 6, 2011).

14. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear: Petitioners’ Motion for Modification of the Commission’s April 19,
2011, Order to Permit a Consolidated Reply (May 6, 2011); Petitioners’ Reply
to Responses to Emergency Petition to Suspend All Pending Reactor Licensing
Decisions and Related Rulemaking Decisions Pending Investigation of Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (May 6, 2011);
Certificate Regarding Consultation (May 6, 2011).
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15. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Friends of
the Coast, New England Coalition: Petitioners’ Motion for Modification of the
Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May 6,
2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate Regarding Consultation (May 6, 2011).

16. Pacific Gas and Electric Co. (Diablo Canyon Power Plant, Units 1 and
2), San Luis Obispo Mothers for Peace: Petitioners’ Motion for Modification of
the Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May
6, 2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate of Counsel Regarding Consultation (May 6,
2011).

17. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Petitioners’ Motion for Modification of the Commission’s April 19, 2011, Order
to Permit a Consolidated Reply (May 9, 2011); Petitioners’ Reply to Responses
to Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (May 9, 2011); Certificate
Regarding Consultation (May 9, 2011).

18. Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service: Petitioners’ Motion for
Modification of the Commission’s April 19,2011, Order to Permit a Consolidated
Reply (May 6, 2011); Petitioners’ Reply to Responses to Emergency Petition to
Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Deci-
sions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (May 6, 2011); Certificate Regarding Consultation (May
6,2011).

19.  South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club:
Petitioners’ Motion for Modification of the Commission’s April 19, 2011, Order
to Permit a Consolidated Reply (May 9, 2011); Petitioners’ Reply to Responses
to Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (May 9, 2011); Certificate
Regarding Consultation (May 9, 2011).

20. Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League, Center for a Sustainable
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Coast, Georgia Women’s Action for New Directions, Savannah Riverkeeper,
Southern Alliance for Clean Energy: Petitioners’ Motion for Modification of the
Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May 6,
2011); Petitioners’ Reply to Responses to Emergency Petition to Suspend All
Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending
Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate Regarding Consultation (May 6, 2011).

21. Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3
and 4), Blue Ridge Environmental Defense League, Bellefonte Efficiency and
Sustainability Team: Petitioners’ Motion for Modification of the Commission’s
April 19,2011, Order to Permit a Consolidated Reply (May 12,2011); Petitioners’
Reply to Responses to Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (May
12, 2011); Certificate Regarding Consultation (May 12, 2011).

22. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Petitioners’ Motion for Modification of the Com-
mission’s April 19, 2011, Order to Permit a Consolidated Reply (May 6, 2011);
Petitioners’ Reply to Responses to Emergency Petition to Suspend All Pending
Reactor Licensing Decisions and Related Rulemaking Decisions Pending In-
vestigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (May 6, 2011); Certificate of Counsel Regarding Consultation (May 6,
2011).

23. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and Old
Dominion Electric Cooperative (North Anna Power Station, Unit 3), Blue Ridge
Environmental Defense League, People’s Alliance for Clean Energy: Petitioners’
Reply to Responses to Emergency Petition to Suspend All Pending Reactor
Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (May
9, 2011); Petitioners’ Motion for Modification of the Commission’s April 19,
2011, Order to Permit a Consolidated Reply (May 9, 2011); Certificate Regarding
Consultation (May 9, 2011).

V. RESPONSES TO REPLY PLEADINGS

1. Served in all captioned proceedings except design certification rulemaking
proceedings: NRC Staff’s Answer to Petitioners’ Motion for Modification of the
Commission’s April 19, 2011, Order to Permit a Consolidated Reply (May 16,
2011).

2. Union Electric Company, d/b/a Ameren Missouri (Callaway Plant, Unit
2), Missouri Coalition for the Environment, Missourians for Safe Energy: Ameren
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Missouri’s Response Opposing Motion to Permit Filing of Unauthorized Reply
(May 16, 2011).

3. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Applicants’ Response to
Motion for Leave to Reply (May 16, 2011).

4. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
Meyers, Henry Newnan, Sierra Club (Michigan Chapter), Don’t Waste Michigan,
Inc., Citizens Environment Alliance of Southwestern Ontario, Beyond Nuclear,
George Steinman, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives
to Chemical Contamination, Marilyn R. Timmer: Applicant’s Response to Motion
for Leave to Reply (May 16, 2011).

5. Duke Energy Carolinas, LLC (William States Lee III Nuclear Station,
Units 1 and 2), Blue Ridge Environmental Defense League: Duke Energy’s
Answer Opposing Motion to Allow Unauthorized Reply (May 23, 2011).

6. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Energy Northwest’s Answer in Opposition to Petitioners’
Motion to Permit a Consolidated Reply (May 16, 2011).

7. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Pilgrim Watch; and Entergy Nuclear Opera-
tions, Inc. (Indian Point Nuclear Generating Station, Units 2 and 3), Hudson
River Sloop Clearwater, Inc.: Entergy’s Answer Opposing Motion to Permit
Unauthorized Reply (May 16, 2011).

8. Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), Commonwealth of Massachusetts: Entergy’s
Answer Opposing Commonwealth of Massachusetts Motion to Permit Unau-
thorized Reply (May 31, 2011); Entergy Answer Opposing Commonwealth of
Massachusetts Motion to Permit Unauthorized Reply to Entergy and NRC Staff
Answers Opposing Conditional Motion for Suspension (June 24, 2011).

9. FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station,
Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t Waste
Michigan, Green Party of Ohio: FirstEnergy’s Answer Opposing Petitioners’
Motion to Permit a Consolidated Reply (May 16, 2011).

10. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant,
Units 6 and 7), Citizens Allied for Safe Energy, Inc.; Village of Pinecrest,
Florida; Dan Kipnis, Mark Oncavage, National Parks Conservation Association,
Southern Alliance for Clean Energy: Florida Power & Light Company’s Response
Opposing Motion to Permit Filing of Unauthorized Reply (May 16, 2011).

11.  Luminant Generation Co., LLC (Comanche Peak Nuclear Power Plant,
Units 3 and 4), Public Citizen, SEED Coalition: Luminant Generation Company
LLC’s Answer in Opposition to Petitioners’ Motion to Permit a Consolidated
Reply (May 16, 2011).
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12.  NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear, Friends of the Coast, New England Coalition: Answer of NextEra
Energy Seabrook, LLC Opposing Motion to Permit Unauthorized Reply (May 16,
2011).

13.  Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Progress Energy Carolinas, Inc.’s Response Opposing Motion to Permit Filing of
Unauthorized Reply (May 16, 2011).

14.  Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service: Progress Energy Florida,
Inc.’s Response Opposing Motion to Permit Filing of Unauthorized Reply
(May 16, 2011).

15.  South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club: South
Carolina Electric & Gas Company’s Answer in Opposition to Petitioners’ Motion
to Permit a Consolidated Reply (May 16, 2011).

16. Nuclear Innovation North America LLC (South Texas Project, Units
3 and 4), Public Citizen, SEED Coalition: Nuclear Innovation North America
LLC’s Answer Opposing Petitioners’ Motion to Permit a Consolidated Reply
(May 16, 2011).

17.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League (Runkle); Blue Ridge En-
vironmental Defense League, Center for a Sustainable Coast, Georgia Women’s
Action for New Directions, Savannah Riverkeeper, Southern Alliance for Clean
Energy (Goldstein): Southern Nuclear Operating Company’s Answer in Opposi-
tion to Petitioners’ Motion for Modification of the Commission’s April 19, 2011,
Order to Permit a Consolidated Reply (May 16, 2011).

18. Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3
and 4), Blue Ridge Environmental Defense League, Bellefonte Efficiency and
Sustainability Team: Tennessee Valley Authority’s Answer Opposing Petitioners’
Motion to Permit a Consolidated Reply (May 16, 2011); Tennessee Valley
Authority’s Answer Opposing Petitioners’ Motion to Permit a Consolidated
Reply (May 16, 2011) (corrected certificate of service).

19. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Tennessee Valley Authority’s Answer Opposing
Petitioners’ Motion to Permit a Consolidated Reply (May 16, 2011); Tennessee
Valley Authority’s Answer Opposing Petitioners’ Motion to Permit a Consoli-
dated Reply (May 20, 2011) (corrected certificate of service).

20. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and Old
Dominion Electric Cooperative (North Anna Power Station, Unit 3), Blue Ridge
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Environmental Defense League, People’s Alliance for Clean Energy: Dominion’s
Answer Opposing Motion to Permit Unauthorized Reply (May 19, 2011).

VI. SUPPLEMENTAL COMMENTS AND SUPPORTING
DECLARATIONS

1. AP1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Petition to Terminate the Rulemaking on Design Certification of the
AP1000 Reactor and Declare it Null and Void (June 16, 2011) (SECOND
PETITION, rather than Supplemental Comments).

2. ESBWR Design Certification Amendment (10 C.F.R. Part 52), Beyond
Nuclear, Citizens Environment Alliance, Citizens for Alternatives to Chemical
Contamination, Don’t Waste Michigan, Sierra Club—MI Chapter: Supplemental
Comments by the ESBWR Intervenors et al. Regarding NEPA Requirement to
Address Safety and Environmental Implications of the Fukushima Task Force
Report (Aug. 11, 2011).

3. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network: Sup-
plemental Comments by NC WARN in Support of Emergency Petition Regarding
NEPA Requirement to Address Safety and Environmental Implications of the
Fukushima Task Force Report (Aug. 11, 2011); Declaration of Dr. Arjun Makhi-
jani Regarding Safety and Environmental Significance of NRC Task Force Report
Regarding Lessons Learned from Fukushima Daiichi Nuclear Power Station Ac-
cident (Aug. 8, 2011).

4. South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club: Sup-
plemental Comments by Friends of the Earth and the South Carolina Chapter of
the Sierra Club in Support of Emergency Petition Regarding NEPA Requirement
to Address Safety and Environmental Implications of the Fukushima Task Force
Report (Aug. 10, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety
and Environmental Significance of NRC Task Force Report Regarding Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug. 8,2011).

5. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and Old
Dominion Electric Cooperative (North Anna Power Station, Unit 3), Blue Ridge
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Environmental Defense League: Supplemental Comments by the Blue Ridge En-
vironmental Defense League in Support of Emergency Petition Regarding NEPA
Requirement to Address Safety and Environmental Implications of the Fukushima
Task Force Report (Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regard-
ing Safety and Environmental Significance of NRC Task Force Report Regarding
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug.
8,2011).

VII. ANSWERS TO SUPPLEMENTAL COMMENTS

1. AP1000 Design Certification Amendment (10 C.F.R. Part 52), AP1000
Oversight Group, Bellefonte Efficiency and Sustainability Team, Blue Ridge
Environmental Defense League, Citizens Allied for Safe Energy, Friends of the
Earth, Georgia Women’s Action for New Directions, Green Party of Florida,
Mothers Against Tennessee River Radiation, North Carolina Waste Awareness
and Reduction Network, Nuclear Information and Resource Service, Nuclear
Watch South, South Carolina Chapter—Sierra Club, Southern Alliance for Clean
Energy: Ziesing, R.F., Westinghouse Electric Co., Letter to Annette L. Vietti-
Cook, NRC, “Petition to Terminate the Rulemaking on Design Certification of
the AP1000 Reactor and Declare it Null and Void” (Aug. 15,2011) (RESPONSE
TO SECOND PETITION, rather than Answer to Supplemental Comments).

2. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network:
Progress Energy Carolina’s Objection to the North Carolina Waste Awareness and
Reduction Network’s Supplemental Comments Relating to Petition to Suspend
Licensing Proceedings (Aug. 22, 2011).

3. Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant,
Units 2 and 3), North Carolina Waste Awareness and Reduction Network: NRC
Staff’s Answer to Supplemental Comments in Support of Emergency Petition
Regarding Fukushima Task Force Report (Aug. 22, 2011).

4. South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club: South
Carolina Electric & Gas Company’s Answer in Opposition to Supplemental
Comments Regarding Fukushima Task Force Report (Aug. 22, 2011).

5. South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (also referred to as Santee Cooper) (Virgil C. Summer Nuclear Station,
Units 1 and 2), Friends of the Earth, South Carolina Chapter of Sierra Club:
NRC Staff Answer to Supplemental Comments in Support of Emergency Petition
Regarding Fukushima Task Force Report (Aug. 22, 2011).

6. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and
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Old Dominion Electric Cooperative (North Anna Power Plant, Unit 3), Blue
Ridge Environmental Defense League: Dominion’s Objection to the Blue Ridge
Environmental League’s Supplemental Comments Relating to Petition to Suspend
Pending Licensing Proceedings (Aug. 22, 2011).

7. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and
0Old Dominion Electric Cooperative (North Anna Power Station, Unit 3), Blue
Ridge Environmental Defense League: NRC Staff’s Answer to Supplemental
Comments in Support of Emergency Petition Regarding Fukushima Task Force
Report (Aug. 22, 2011).

VIII. RULEMAKING PETITIONS/REQUESTS TO SUSPEND;
SUPPORTING DECLARATIONS

1. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant,
Unit 3), Nuclear Information and Resource Service: Rulemaking Petition to
Rescind Prohibition Against Consideration of Environmental Impacts of Severe
Reactor and Spent Fuel Pool Accidents and Requests to Suspend Licensing
Decision (Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety
and Environmental Significance of NRC Task Force Report Regarding Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

2. Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), Keith Gunter,
Michael J. Keegan, Edward McArdle, Leonard Mandeville, Frank Mantei, Marcee
Meyers, Henry Newnan, Sierra Club, Don’t Waste Michigan, Inc., Citizens
Environment Alliance of Southwestern Ontario, Beyond Nuclear, George Stein-
man, Shirley Steinman, Harold L. Stokes, Citizens for Alternatives to Chemical
Contamination, Marilyn R. Timmer, Derek Coronado, Sandra Bihn, Richard
Coronado: Rulemaking Petition to Rescind Prohibition Against Consideration of
Environmental Impacts of Severe Reactor and Spent Fuel Pool Accidents and
Requests to Suspend Licensing Decision (Aug. 11, 2011); Declaration of Dr.
Arjun Makhijani Regarding Safety and Environmental Significance of NRC Task
Force Report Regarding Lessons Learned from Fukushima Daiichi Nuclear Power
Station Accident (Aug. 8, 2011).

3. Energy Northwest (Columbia Generating Station), Northwest Environ-
mental Advocates: Rulemaking Petition to Rescind Prohibition Against Con-
sideration of Environmental Impacts of Severe Reactor and Spent Fuel Pool
Accidents and Request to Suspend Licensing Decision (Aug. 22, 2011); Decla-
ration of Dr. Arjun Makhijani Regarding Safety and Environmental Significance
of NRC Task Force Report Regarding Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Aug. 8, 2011).

4. Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Sta-
tion, Units 2 and 3), Hudson River Sloop Clearwater, Inc., Riverkeeper: River-
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keeper, Inc. and Hudson River Sloop Clearwater, Inc. Rulemaking Petition to
Rescind Prohibition Against Consideration to Environmental Impacts of Severe
Reactor and Spent Fuel Pool Accidents and Request to Suspend Licensing De-
cision (Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety
and Environmental Significance of NRC Task Force Report Regarding Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

5. FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station,
Unit 1), Citizens Environment Alliance of Southwestern Ontario, Don’t Waste
Michigan, Green Party of Ohio, Beyond Nuclear: Rulemaking Petition to Rescind
Prohibition Against Consideration of Environmental Impacts of Severe Reactor
and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug.
12, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety and Environ-
mental Significance of NRC Task Force Report Regarding Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

6. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Citizens Allied for Safe Energy, Inc.: Rulemaking Petition to Rescind
Prohibition Against Consideration of Environmental Impacts of Severe Reactor
and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug.
12, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety and Environ-
mental Significance of NRC Task Force Report Regarding Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

7. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation Association,
Southern Alliance for Clean Energy: Rulemaking Petition to Rescind Prohibition
Against Consideration of Environmental Impacts of Severe Reactor and Spent
Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 11,2011);
Declaration of Dr. Arjun Makhijani Regarding Safety and Environmental Signif-
icance of NRC Task Force Report Regarding Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

8. Luminant Generation Co., LLC (Comanche Peak Nuclear Power Plant,
Units 3 and 4), Public Citizen, SEED Coalition: Rulemaking Petition to Rescind
Prohibition Against Consideration of Environmental Impacts of Severe Reactor
and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug.
11, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety and Environ-
mental Significance of NRC Task Force Report Regarding Lessons Learned from
Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

9. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond
Nuclear, Seacoast Anti-Pollution League, Sierra Club of New Hampshire: Rule-
making Petition to Rescind Prohibition Against Consideration of Environmental
Impacts of Severe Reactor and Spent Fuel Pool Accidents and Request to Suspend
Licensing Decision (Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regard-
ing Safety and Environmental Significance of NRC Task Force Report Regarding
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Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Aug.
8,2011).

10. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Friends of
the Coast, New England Coalition: Rulemaking Petition to Rescind Prohibition
Against Consideration of Environmental Impacts of Severe Reactor and Spent
Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 11,2011);
Declaration of Dr. Arjun Makhijani Regarding Safety and Environmental Signif-
icance of NRC Task Force Report Regarding Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

11.  Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), San Luis Obispo Mothers for Peace: Rulemaking Petition to Rescind
Prohibition Against Consideration of Environmental Impacts of Severe Reactor
and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision
(Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety and
Environmental Significance of Task Force Report Regarding Lessons Learned
from Fukushima Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

12.  PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), Gene Stilp: Rule-
making Petition to Rescind Prohibition Against Consideration of Environmental
Impacts of Severe Reactor and Spent Fuel Pool Accidents and Request to Suspend
Licensing Decision (Aug. 10, 2011); Declaration of Dr. Arjun Makhijani Regard-
ing Safety and Environmental Significance of Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

13.  Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service, The Ecology Party of
Florida, Green Party of Florida: Rulemaking Petition to Rescind Prohibition
Against Consideration of Environmental Impacts of Severe Reactor and Spent
Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 11,2011);
Declaration of Dr. Arjun Makhijani Regarding Safety and Environmental Signif-
icance of NRC Task Force Report Regarding Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

14.  Nuclear Innovation North America LLC (South Texas Project, Units
3 and 4), Public Citizen, SEED Coalition: Rulemaking Petition to Rescind
Prohibition Against Consideration of Environmental Impacts of Severe Reactor
and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision
(Aug. 11, 2011); Declaration of Dr. Arjun Makhijani Regarding Safety and
Environmental Significance of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Aug. 8, 2011).

15.  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), Blue Ridge Environmental Defense League, Center for a Sustainable
Coast, Georgia Women’s Action for New Directions, Savannah Riverkeeper,
Southern Alliance for Clean Energy: Rulemaking Petition to Rescind Prohibition
Against Consideration of Environmental Impacts of Severe Reactor and Spent
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Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 11,2011);
Declaration of Dr. Arjun Makhijani Regarding Lessons Learned from Fukushima
Daiichi Nuclear Power Station Accident (Aug. 8, 2011).

16. Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), Southern
Alliance for Clean Energy: Rulemaking Petition to Rescind Prohibition Against
Consideration of Environmental Impacts of Severe Reactor and Spent Fuel Pool
Accidents and Request to Suspend Licensing Decision (Aug. 11, 2011); Decla-
ration of Dr. Arjun Makhijani Regarding Safety and Environmental Significance
of NRC Task Force Report Regarding Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Aug. 8, 2011).

IX. RESPONSES TO RULEMAKING
PETITIONS/REQUESTS TO SUSPEND

1. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Citizens Allied for Safe Energy, Inc.: Florida Power & Light Com-
pany’s Response Opposing Request for Stay of Licensing Proceedings Pending
Resolution of Rulemaking Petition (Aug. 20, 2011).

2. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation Association,
Southern Alliance for Clean Energy: Florida Power & Light Company’s Response
Opposing Request for Stay of Licensing Proceedings Pending Resolution of
Rulemaking Petition (Aug. 20, 2011).

3. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Beyond Nu-
clear, Seacoast Anti-Pollution League, Sierra Club of New Hampshire: NextEra
Energy Seabrook, LLC’s Response Opposing Request to Suspend Licensing
Proceedings Pending Resolution of Rulemaking Petition (Aug. 22, 2011).

4. NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), Friends of
the Coast, New England Coalition: NextEra Energy Seabrook, LLC’s Response
Opposing Request to Suspend Licensing Proceedings Pending Resolution of
Rulemaking Petition (Aug. 22, 2011).

5. Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units
1 and 2), Nuclear Information and Resource Service, The Ecology Party of
Florida, Green Party of Florida: Progress Energy Florida, Inc.’s Response Op-
posing Request for Suspension of Licensing Proceedings Pending Resolution of
Rulemaking Petition (Aug. 22, 2011).
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X. REPLY TO RESPONSES TO RULEMAKING
PETITIONS/REQUESTS TO SUSPEND

1. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation Association,
Southern Alliance for Clean Energy: Joint Intervenors’ Motion for Leave to
Reply to Florida Power & Light Company’s Response Opposing Request for Stay
of Licensing Proceedings Pending Resolution of Rulemaking Petition (Aug. 29,
2011).

XI. OPPOSITION TO REPLY TO RESPONSES TO RULEMAKING
PETITIONS/REQUESTS TO SUSPEND

1. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units
6 and 7), Dan Kipnis, Mark Oncavage, National Parks Conservation Association,
Southern Alliance for Clean Energy: Florida Power & Light Company’s Response
Opposing Joint Intervenors’ Motion for Leave to Reply (Sept. 8, 2011).
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Cite as 74 NRC 203 (2011) CLI-11-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matter of Docket Nos. 52-012-COL
52-013-COL

NUCLEAR INNOVATION NORTH
AMERICA LLC
(South Texas Project, Units 3
and 4) September 9, 2011

SUMMARY DISPOSITION
APPEALS, INTERLOCUTORY

The Board’s denial of a summary disposition motion did not constitute a
“de facto partial initial decision” or a “final decision on the merits” ripe for
Commission review. Simply because a Board makes a disputed legal ruling
does not necessarily warrant immediate Commission action. See Entergy Nuclear
Operations, Inc. (Indian Point, Units 2 and 3), CLI-10-30, 72 NRC 564, 568
(2010) (rejecting interlocutory review where it was observed that “[p]ortions of
the Board’s decision appear[ed] problematic, and may warrant our review later
in the proceeding”). See also Entergy Nuclear Generation Co. (Pilgrim Nuclear
Power Station), CLI-08-2, 67 NRC 31, 35 (2008); Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-01-1, 53 NRC 1, 5 (2001).

APPEALS, INTERLOCUTORY

The Commission rejects the Staff’s argument that allowing an environmental
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challenge to continue after the environmental impact statement (EIS) has issued
constitutes a “merits” ruling that the Staff’s review document is inadequate.
Boards frequently hold hearings on contentions challenging the Staff’s final
environmental review documents, in which case the EIS and the adjudicatory
record become part of the environmental record of the decision.

MEMORANDUM AND ORDER

The NRC Staff has filed a petition for review of LBP-11-7, which denied the
Staff’s motion to dismiss one of two pending contentions in the captioned com-
bined license proceeding.! As explained below, the Atomic Safety and Licensing
Board’s decision is interlocutory; the petition for review is therefore premature,
and we deny review.

I. BACKGROUND

Nuclear Innovation North America LLC (the Applicant) has applied for a
combined license (COL) for two new reactors to be built adjacent to the two
existing reactors at the South Texas Nuclear Project site in Bay City, Texas.
The application references the certified design for the Advanced Boiling Water
Reactor (ABWR). Three intervenors, the Sustainable Energy and Economic
Development Coalition, the South Texas Association for Responsible Energy, and
Public Citizen (collectively, Intervenors) offered several contentions claiming,
as a general matter, that the application failed to account for the effects of
colocating additional reactors at the site of the existing South Texas Project
Electric Generating Station, Units 1 and 2.

In its initial order ruling on standing and contention admissibility, the Board
admitted Contention 21, which claimed that the Applicant’s Environmental Re-
port (ER) did not address impacts that severe accidents at the new reactors might
have on operation of Units 1 and 2.? Thereafter, the Applicant (at that time, STP
Nuclear Operating Company)? revised its ER to add a new section 7.5S to cure
the omission that had formed the basis for Contention 21, and moved for summary

'LBP-11-7, 73 NRC 254 (2011).

2 See LBP-09-21, 70 NRC 581, 617-20 (2009).

3 See Letter to Administrative Judges from Steven P. Frantz, Counsel for STP Nuclear Operating
Company, at 1 (Jan. 21, 2011) (notifying Board that NINA, which has a 92% ownership interest in
the proposed facilities, would take over as lead applicant in this proceeding).
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disposition.* Intervenors opposed the summary disposition motion, moved to
modify Contention 21, and proposed four new, multipart, colocation contentions
based on the Applicant’s revisions, CL-1 through CL-4.5 In response, the Board
dismissed Contention 21 (finding that the asserted omissions had been cured),
rejected proposed contention CL-1,% and admitted in part and rejected in part the
remaining new proposed contentions, combining them into one new colocation
contention, CL-2.7

Contention CL-2 claims that the ER fails to consider that a severe accident at
one reactor would affect operations at the others on the site, thereby increasing the
replacement cost of energy estimates contained in the Severe Accident Mitigation
Design Alternatives (SAMDA) analysis. Intervenors argue that underestimating
the replacement costs of energy in turn improperly skews the cost/benefit balance
in the SAMDA analysis.?

The Staff moved for summary disposition of this contention last summer.
The Staff argued that all issues surrounding SAMDASs have been resolved by
regulation, and therefore may not be challenged in this individual adjudication.’
The Staff pointed out that the design certification rule for the ABWR, codified in
10 C.F.R. Part 52, Appendix A, provides that the Commission considers resolved
in a subsequent COL proceeding:

All environmental issues concerning severe accident mitigation design alternatives
associated with the information in the NRC’s final environmental assessment for
the U.S. ABWR design and Revision 1 of the technical support document for the
U.S. ABWR, dated December 1994, for plants referencing this appendix whose site
parameters are within those specified in the technical support document.'”

The controversy arises from the phrase “whose site parameters are within those
specified in the technical support document.” The Staff, in its draft Environmental
Impact Statement (DEIS), acknowledged that vendor General Electric Nuclear

4See Notification of Filing Related to Contention 21, Letter to the Administrative Judges from
Stephen J. Burdick, Counsel for STP Nuclear Operating Company (Nov. 11, 2009); Applicant’s
Motion to Dismiss Contention 21 as Moot (Nov. 30, 2009).

3 See Intervenors’ Response to Applicant’s Motion to Dismiss Contention 21 as Moot (Dec. 14,
2009); Intervenors’ Contentions Regarding Applicant’s Proposed Revision to Environmental Report
Section 7.5S and Request for Hearing (Dec. 22, 2009) (Intervenors’ New Contentions).

6 Contention CL-1 argued the inadequacy of the Applicant’s evaluation of the possible impacts of a
severe accident at one unit on the other units. Intervenors’ New Contentions at 3-7.

7LBP-10-14, 72 NRC 101 (2010).

8 See id. at 127 (summarizing Contention CL-2, as admitted).

9NRC Staff Motion for Summary Disposition (July 22, 2010) (attaching the affidavit of Richard L.
Emch, Jr., and James V. Ramsdell, Jr.) (Staff Motion).

1010 C.F.R. Part 52, Appendix A, § VLB.7.
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Energy’s (GE) technical support document (TSD) for the ABWR!! does not list
any explicit “site parameters.”'? In the DEIS, the Staff concluded, in essence,
that an appropriate site parameter can be inferred. The Staff reasoned that the
probability-weighted population dose risk specified in the TSD is the appropriate
“site parameter” to use when determining if environmental issues are resolved
by rule.!® The DEIS concluded that the probability-weighted population dose risk
at the South Texas site would fall within this parameter.'* The DEIS did not
discuss the site-specific SAMDA analysis that the Applicant had included in its
ER, which contention CL-2 challenges.'>

The Staff, in its motion for summary disposition, argued that because the South
Texas site was within the applicable parameter as determined in the DEIS (i.e.,
the probability-weighted population dose risk in the TSD), SAMDA issues were
precluded from litigation by operation of the design certification rule in Appendix
A, § VL.B.7.16

Earlier this year, the Board rejected the Staff’s motion, disagreeing with the
Staff’s argument that South Texas site characteristics are bounded by the site
parameters listed in the ABWR TSD. The Board focused on the fact that there
are no site parameters “specified” in the TSD, and that the Staff therefore used

11 See Letter from J.F. Quirk, Project Manager, ABWR Certification, to R.W. Borchardt, Director,
Standardization Project Directorate, U.S. Nuclear Regulatory Commission, Attach. 1, Technical Sup-
port Document for the U.S. ABWR (Dec. 21, 1994) (Rev. 1) (ADAMS Accession No. ML100210563)
(TSD).

12 See NUREG-1937, “Draft Environmental Impact Statement for Combined Licenses (COLs) for
South Texas Project Electric Generating Station Units 3 and 4” (Mar. 2010) at 5-110 (ADAMS
Accession Nos. ML100700327 & ML100700333).

13 1d. “Population dose risk” refers to the offsite radiological consequences to the public of a severe
accident. In analyzing the effects of a nuclear facility, the NRC considers a variety of site attributes, one
of which is the “changes in radiation exposures to the public due to changes in accident frequencies
or accident consequences associated with the proposed action.” See generally NUREG/BR1084,
“Regulatory Analysis Technical Evaluation Handbook” (Jan. 1997) at 5.10 (ADAMS Accession No.
ML050190193) (Regulatory Analysis Technical Evaluation Handbook).

1DEIS at 5-111.

51n February 2011, the Final EIS (FEIS) was released. NUREG-1937, “Environmental Impact
Statement for Combined Licenses (COLs) for South Texas Project Electric Generating Station Units 3
and 4; Final Report” (Feb. 2011) (FEIS) (ADAMS Accession Nos. ML11059A000 & ML11049A001).
That document added a discussion of the Applicant’s SAMDA analysis, but stated that the Staff
confined its review to the issue whether the South Texas site characteristics were within the population
dose risk parameter specified in the ABWR TSD. Id. at 5-112.

16 Staff Motion at 5-6, 11-13, Attachment 2 (Affidavit of Richard L. Emch, Jr. and James V.
Ramsdell, Jr. Concerning Finality of SAMDA Conclusions in ABWR Design Certification as Applied
to STP Units 3 and 4). The Applicant also moved for summary disposition of this contention, but on a
different legal theory.
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its own judgment to determine the applicable site parameter.!” The Board further
held that the Staff could not “cure the absence of a list of site parameters in the
TSD” by “creating” a list of site parameters for use in this proceeding.'8

The Board also rejected the Staff’s argument that the population dose risk is
the appropriate site parameter to compare to the South Texas site for purposes of
the design certification rule.'” The Board determined that this parameter does not
take into account “all” the site-specific information that GE used in the TSD to
evaluate SAMDAs. The Board pointed out that GE also considered “onsite costs
including economic losses, replacement power costs, and direct accident costs”
in the SAMDA evaluation.?

The Board included an Appendix to its decision, in which it set out in greater
detail its rationale for why the Staff erred in arguing that the probability-weighted
population dose risk parameter includes all of the site-specific information used
to evaluate SAMDAs, and why genuine disputed issues remain with respect to
Contention CL-2.2! The Board cited the NRC’s Regulatory Analysis Technical
Evaluation Handbook — not available at the time GE performed its SAMDA
analysis in support of the design certification — which includes a list of site
“attributes” that can be affected by an accident at a facility.?> The Board stated its
view that this reference “now provides the current best guidance” of what costs
should be considered in a SAMDA analysis.??

The Board observed that the ABWR SAMDA analysis did not consider offsite
economic costs, and calculated replacement power costs assuming that the power
to be replaced was that generated by a single ABWR unit.?* The Board concluded
that, because of this, the TSD site parameters for its analysis were the offsite
exposure (population dose) risk, the presence of a single ABWR reactor, and
“negligible” offsite economic costs.> In the Board’s view, the Staff should have
judged the applicability of the ABWR SAMDA evaluation based on whether the
site met all three of these “parameters.”

17LBP-11-7, 73 NRC at 275. The Board also rejected a Staff argument that Contention CL-2 was
mooted by the DEIS, which did not contain any analysis of the issue. Id. at 276.

18 1d.

¥1a.

2044, (citing TSD at 32).

21 See generally id. at 319, Appendix Concerning NRC Staff Motion for Summary Disposition of
Contention CL-2 (Appendix). The Staff challenges the propriety of this evaluation. See NRC Staff
Petition for Review of the Licensing Board’s Decision in LBP-11-07 Denying the NRC Staff Motion
for Summary Disposition (Mar. 15, 2011) at 19-20 (Staff Petition).

22 Appendix, 73 NRC at 319.

Bd.

241d. at 320-21.

5 See id. at 321-22.

26 See id.
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In the same order, the Board also rejected the Applicant’s motion for summary
disposition of Contention CL-2.2” The Staff then filed its petition for review.
Intervenors oppose the petition.”® The Applicant filed a brief in support of Staff’s
petition, but did not seek review in its own right.”

II. DISCUSSION

We decline to consider the Staff’s interlocutory appeal because the challenged
Board ruling is not ripe for review. LBP-11-7 is not a partial or final initial
decision — there remain outstanding questions of fact relating to the contention
in question.

The Staff argues that the issue is a “de facto partial initial decision” and ripe
for our review because “the Board made a decision on the merits rejecting the
position taken in the [South Texas Environmental Impact Statement], concluding
as a matter of law that SAMDA issues in this proceeding cannot be resolved by
rule and ruling on the merits that the Staff’s identification of site parameters is
incorrect.”*® But simply because a Board makes a disputed legal ruling does not
necessarily warrant immediate Commission action.?!

As an initial matter, we reject the Staff’s suggestion that allowing an envi-
ronmental challenge to continue after the FEIS has issued constitutes a “merits”
ruling that the Staff’s review document is inadequate.’? Boards frequently hold

2T The Applicant argued that its site-specific SAMDA analysis was sufficiently conservative as to
render all of the Intervenors’ challenges immaterial; that is, none of the Intervenors’ claims could
alter the conclusion that there are no additional cost-effective SAMDAs. STP Nuclear Operating
Company’s Motion for Summary Disposition of Contention CL-2 (Sept. 14, 2010). The Board also
denied the Applicant’s motion, concluding that genuine issues of material fact remain in dispute
regarding whether Intervenors’ challenges to replacement power costs are bounded by the Applicant’s
analysis. See LBP-11-7, 73 NRC at 273. Judge Arnold dissented from the portion of the Board’s order
denying summary disposition to the Applicant on the SAMDA issue. See id. (Dissenting Opinion of
Judge Gary S. Arnold). Judge Arnold did not speak to the Staff’s arguments. LBP-11-7 also admitted
one and rejected five of Intervenors’ six proposed new contentions on the DEIS, all unrelated to the
SAMDA issue. See id. at 281-313. Those rulings are not before us today.

28 Intervenors’ Answer in Opposition to NRC Staff’s Petition for Review of the Licensing Board’s
Decision in LBP-11-07 Denying NRC Staff Motion for Summary Disposition (Mar. 25, 2011).

2 See Nuclear Innovation North America LLC’s Answer to NRC Staff Appeal of LBP-11-07
(Mar. 24, 2011).

30 Staff Petition at 6.

31 See Entergy Nuclear Operations, Inc. (Indian Point, Units 2 and 3), CLI-10-30, 72 NRC 564, 568
(2010) (rejecting interlocutory review where it was observed that “[p]Jortions of the Board’s decision
appear[ed] problematic, and may warrant our review later in the proceeding”). See also Entergy
Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-08-2, 67 NRC 31, 35 (2008); Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-1, 53 NRC 1, 5 (2001).

32 See Staff Petition at 7.
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hearings on contentions challenging the Staff’s final environmental review doc-
uments. In such cases, “[t]he adjudicatory record and Board decision (and . . .
any Commission appellate decisions) become, in effect, part of the FEIS.”3* Put
another way, under our longstanding practice, the Staff’s review (the FEIS itself)
and the adjudicatory record will become part of the environmental record of the
decision.3*

More to the point here, we recently rejected an argument that the denial of
a motion for summary disposition constituted a “merits” decision and was the
equivalent of a partial initial decision. In the Pilgrim license renewal case, we held
that a partial initial decision is one “rendered following an evidentiary hearing
on one or more contentions, but that does not dispose of the entire matter.”%
The Board held an evidentiary hearing in August 2011, but has not yet issued
a decision.’® Further, the Staff, in fact, acknowledges that there may be some
outstanding issues relating to the Applicant’s SAMDA analysis.’” We therefore
conclude that the Board’s ruling here is interlocutory in nature, warranting
immediate review only under the circumstances specified in our rules.

Our regulations provide for Commission review of interlocutory Board rulings
when the petitioner demonstrates either that the ruling threatens the petitioner
with immediate and irreparable harm, or where the ruling has a “pervasive and
unusual effect” on the structure of the proceeding.’® The Staff did not address
these factors, and we do not find them present here.

Last summer, Intervenors in this proceeding petitioned for interlocutory review
of the Board’s decision rejecting several proposed contentions relating to the
Applicant’s mitigative strategies for dealing with fires and explosions resulting in

33 Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 89 (1998)
(citing Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 705-07 (1985)).

3 See Pacific Gas and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), CLI-08-26, 68 NRC 509, 526 (2008), petition for review denied on other grounds, San
Luis Obispo Mothers for Peace v. NRC, 635 F.3d 1109 (9th Cir. 2011).

33 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-08-2, 67 NRC 31, 34
(2008).

36 See Memorandum and Order (Establishing Schedule for Evidentiary Hearing) (March 11, 2011)
(unpublished).

37 Staff Petition at 7.

310 C.FR. §2.341(f)(2). See, e.g., Indian Point, CLI-10-30, 72 NRC at 568 (the admission of
a contention that might require further explanation of SAMA cost-benefit analysis did not have a
“pervasive and unusual effect on the litigation™). Entergy Nuclear Generation Co. (Pilgrim Nuclear
Power Station), CLI-08-2, 67 NRC 31, 34 (2008) (the grant of summary disposition on a particular
contention is an interlocutory ruling appealable at the end of the case).
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the loss of large areas of the plant.® We declined Intervenors’ interlocutory appeal,
pointing to our traditional “disfavor of piecemeal appeals during ongoing licensing
board proceedings.” As outlined briefly above, the disputed Board ruling deals
with only one aspect of four proposed contentions concerning SAMAs and the
effects of colocating four units on a single site that Intervenors have sought to
litigate in this adjudication. To the extent that the Board’s admissibility decisions
regarding Contention CL-1 and the balance of Contentions CL-2 through CL-4
are appealable at the end of the case, it makes sense for us to consider all related
arguments at the same time.*!

The Staff, as well as the Intervenors, must wait until the conclusion of
the adjudication (or issuance of a partial initial decision) to bring appeals of
interlocutory Board rulings. We therefore deny the Staff’s request for interlocutory
review, without prejudice to the Staff’s ability to file a fresh petition for review
after issuance of the Board’s partial initial or final decision in this matter. Our
decision to decline review at this time should not be interpreted as a determination
on the merits of the Staff’s appeal of the Board’s ruling in LBP-11-7.

One other matter merits mention. While the Staff’s appeal was pending, we
received a series of substantively identical petitions, filed in multiple dockets,
which requested, among other things, that we suspend “all decisions” regarding
the issuance of COLs, pending completion of several actions associated with the
recent nuclear events in Japan.*> Although the parties to this case were not served
with that petition, this proceeding was included in the caption and the Applicant
filed an answer to it.*?

We granted the requests for relief in part, and denied them in part. In particular,
we declined to suspend this or any other adjudication, or any final licensing
decisions, finding no imminent risk to public health and safety, or to common

39 Notice of Appeal (Feb. 9, 2010); Brief in Support of Intervenors” Appeal of Atomic Safety and
Licensing Board’s Order of January 29, 2010 (Feb. 9, 2010) (nonpublic).

40 South Texas Project Nuclear Operating Co. (South Texas Project, Units 3 and 4), CLI-10-16,
71 NRC 486, 489-90 (2010) (citing Crow Butte Resources, Inc. (In Situ Leach Facility, Crawford,
Nebraska), CLI-09-9, 69 NRC 331, 365 & n.178 (2009); Entergy Nuclear Operations, Inc. (Indian
Point, Units 2 and 3), CLI-09-6, 69 NRC 128, 137 (2009)).

41See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-24, 52
NRC 351, 353 (2000).

42See generally Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 14, 2011, corrected Apr. 18, 2011); Declaration of Dr. Arjun
Makhijani in Support of Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 19, 2011).

43 See Nuclear Innovation North America LLC’s Answer in Opposition to Emergency Petition to
Suspend Licensing Proceedings (May 2, 2011).
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defense and security.* The agency continues to evaluate the implications of the
events in Japan for U.S. facilities, as well as to consider actions that may be taken
as a result of lessons learned in light of those events. Particularly with respect
to new reactor licenses, we observed that “we have the authority to ensure that
certified designs and combined licenses include appropriate Commission-directed
changes before operation.”®

III. CONCLUSION
For the foregoing reasons, we deny the Staff’s petition for review of the
Board’s decision in LBP-11-7, without prejudice.
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 9th day of September 2011.

4 See generally Union Electric Co. (Callaway Plant, Unit 2), CLI-11-5, 74 NRC 141 (2011).
S Id. at 163.
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Cite as 74 NRC 212 (2011) CLI-11-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matter of Docket No. 63-001-HLW

U.S. DEPARTMENT OF ENERGY
(High-Level Waste Repository) September 9, 2011

MEMORANDUM AND ORDER

On June 30, 2010, the participants were invited to submit briefs as to whether
the Commission should review, and reverse or uphold, the Board’s decision deny-
ing the Department of Energy’s motion to withdraw its construction authorization
application with prejudice.! Upon consideration of all filings in this matter, the
Commission finds itself evenly divided on whether to take the affirmative action
of overturning or upholding the Board’s decision.

Consistent with budgetary limitations, the Board has taken action to preserve
information associated with this adjudication.? In furtherance of this, we hereby
exercise our inherent supervisory authority to direct the Board to, by the close
of the current fiscal year, complete all necessary and appropriate case manage-
ment activities, including disposal of all matters currently pending before it and
comprehensively documenting the full history of the adjudicatory proceeding.

! See LBP-10-11, 71 NRC 609 (2010); Order (June 30, 2010) (unpublished).

2See generally Memorandum of Daniel J. Graser, Licensing Support Network Administrator
(LSNA), to the Administrative Judges, “Shutdown of the Licensing Support Network” (July 26,
2011); Order (Concerning LSNA July 26, 2011 Memorandum) (July 28, 2011) (unpublished).
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IT IS SO ORDERED.3

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 9th day of September 2011.

3 Commissioner Apostolakis has recused himself from this adjudication and, therefore, did not
participate in this matter. See Notice of Recusal (July 15, 2010).
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Cite as 74 NRC 214 (2011) CLI-11-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matter of Docket Nos. 52-025-COL
52-026-COL

SOUTHERN NUCLEAR
OPERATING COMPANY
(Vogtle Electric Generating Plant,
Units 3 and 4) September 27, 2011

PROCEDURAL RULES: REPLY BRIEFS

The Commission’s rules, in 10 C.F.R. § 2.311(b), require briefs on appeal to
conform to the requirements stated in 10 C.F.R. § 2.341(c)(2). Section 2.341(c)(2)
limits briefs to 30 pages in length, absent Commission order directing otherwise.
Briefs on appeal should be comprehensive, concise, and self-contained; the
Commission will not augment appellants’ brief by incorporating “by reference”
other pleadings or arguments contained in such other pleadings.

PROCEDURAL RULES: ORAL ARGUMENT

To justify a request for oral argument on an appeal, appellants must show how
oral argument will assist the Commission in reaching a decision, as is required
by 10 C.F.R. §2.343. Where the Commission has a thorough written record
containing adequate information on which to base a decision, there is no need for
oral argument.
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PROCEDURAL RULES: REOPENING STANDARDS

Like issues related to standing and contention admissibility, the question
whether a pleading satisfies the requirements of section 2.326 — and therefore
justifies reopening a closed proceeding — is a threshold issue. In the absence of
clear error or abuse of discretion, the Commission defers to its boards’ rulings
on such threshold issues. The Commission will not sustain an appeal that fails to
show a board committed clear error or abuse of discretion. Appellants’ conclusory
statement that they “proved” their position is not sufficient to show clear error or
abuse of discretion on the part of the Board.

PROCEDURAL RULES: AMENDMENT OF CONTENTION ON
APPEAL

Appellants may not amend their contentions on appeal. Therefore, to the extent
appellants’ explanation alters or amends the proposed contention, the amendment
must be rejected.

CONTENTION ADMISSIBILITY

The evaluation of a contention that is performed at the contention admissibility
stage should not be confused with the evaluation that is later conducted at the
merits stage of a proceeding. At the contention admissibility stage, a Board
evaluates whether a petitioner has provided sufficient support to justify admitting
the contention for further litigation. The facts and issues raised in a contention are
not “in controversy” and subject to a full evidentiary hearing unless the proposed
contention is admitted. In making its contention admissibility decision, the Board
appropriately applied its technical and legal expertise to evaluate the proposed
contention and the support provided for that contention.

PROCEDURAL RULES: REOPENING STANDARDS

The Commission’s rules place a heavy burden on petitioners who ask to have
a record reopened. Section 2.326(a) makes it clear that a motion to reopen will
not be granted unless all three of the criteria listed in that section are satisfied.
Additionally, pursuant to section 2.326(b), “[t]he motion must be accompanied by
affidavits that set forth the factual and/or technical bases for the movant’s claim
that the criteria of paragraph (a) of this section have been satisfied. . . . Each of
the criteria must be separately addressed, with a specific explanation of why it has
been met.” It is true that those providing affidavits must be competent witnesses
or appropriately qualified experts. But satisfying one part of section 2.326(b) is
not enough. The balance of the rule also must be satisfied.
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CONTENTION ADMISSIBILITY: REOPENING STANDARDS

As the Commission has stated before, “the standard for admitting a new
contention after the record is closed is higher than for an ordinary late-filed
contention.” “New information is not enough . . . to reopen a closed hearing
record at the last minute; the information must be significant and plausible
enough to require reasonable minds to inquire further.” This is equally true where,
as here, not only has the evidentiary record closed, but the entire proceeding
has closed. “[T]o justify the granting of a motion to reopen the moving papers
must be strong enough, in the light of any opposing filings, to avoid summary
disposition.”

PROCEDURAL RULES: NONTIMELY FILINGS, REOPENING
STANDARDS

In addition to the three criteria listed in section 2.326(a) and the pleading
specificity requirements in section 2.326(b), the Commission’s reopening rule
explicitly calls into play the rule governing nontimely filings. When a petitioner
proposes a new contention after the record has closed, the petitioner must “address
the reopening standards contemporaneously with a late-filed intervention petition,
which must satisfy the standards for both contention admissibility and late filing.”
Section 2.326(d) provides that “[a] motion to reopen which relates to a contention
not previously in controversy among the parties must also satisfy the requirements
for nontimely contentions in §2.309(c).” Section 2.309(c), in turn, requires a
balancing of eight factors. These factors must be addressed with specificity. Of
the eight factors, the Board accorded the greatest weight to the first factor — good
cause — consistent with the Commission’s case law.

CONTENTION ADMISSIBILITY

The Commission’s contention admissibility standards, see 10 C.F.R.
§2.309(f)(1), “are deliberately strict,” and the Commission “will reject any
contention that does not satisfy” its requirements. Section 2.309(f)(1) requires
a request for hearing or petition for leave to intervene to explain proposed
contentions with particularity.

CONTENTION ADMISSIBILITY; RULEMAKING PROCEEDINGS

As the Board points out, “a contention that attacks a Commission rule, or
[that] seeks to litigate a matter that is, or clearly is about to become, the subject
of a rulemaking, is inadmissible.” The Commission’s rules, in 10 C.F.R. § 2.335,
explicitly provide that “no rule or regulation of the Commission, or any provision
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thereof, concerning the licensing of production and utilization facilities, source
material, special nuclear material, or byproduct material, is subject to attack
by way of discovery, proof, argument, or other means in any adjudicatory
proceeding.”

MANAGEMENT CHARACTER AND INTEGRITY

The Commission finds no evidence that prior experience with field application
of protective coatings or prior experience with a particular contractor indicates
that future work to be performed at the Vogtle site will be unsatisfactory. To the
extent that Appellants appear to assert that there will be future misdeeds, they fail
to show a nexus between their generalized complaints, the details of the combined
license application, and prospective coating application or contractor behavior —
that is, management character or integrity — at the Vogtle site. Without such a
link, Appellants have raised no viable issue.

MEMORANDUM AND ORDER

This proceeding concerns the combined license (COL) application of South-
ern Nuclear Operating Company (Southern), for the proposed Vogtle Electric
Generating Plant (Vogtle), Units 3 and 4. Our initial contested proceeding in
connection with this application closed in June 2010.! A second licensing board
was established in August 2010 after three public interest groups, the Blue Ridge
Environmental Defense League, Georgia Women’s Action for New Directions,
and the Center for a Sustainable Coast (collectively, Appellants), sought admis-
sion of a new contention. The second board denied Appellants’ request to admit
this new contention.> Appellants now challenge the Board’s decision.?* For the
reasons presented below, we affirm the Board.

I. BACKGROUND

In its decision, the Board recounts the procedural history of our contested pro-
ceeding on this license application, including the termination of that proceeding,

!'The proceeding closed upon the expiration of the time period for seeking review of the licensing
board’s grant of summary disposition on the sole remaining contention in that proceeding. See
LBP-10-8, 71 NRC 433 (2010).

2LBP-10-21, 72 NRC 616 (2010).

3 Notice of Appeal, Request for Oral Argument and Brief Supporting Notice of Appeal by Joint
Intervenors (Dec. 9, 2010) (Appeal).
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and the designation of a second, new licensing board to consider Appellants’
August 12, 2010, pleading.* As the Board explains, Appellants sought admission
of a new contention, as follows:

Safety Contention 2 (SAFETY-2):

[Southern’s COL application] fails to demonstrate that [Vogtle] Units 3 and 4 can
be operated safely because the containment and containment-coating inspection
regime proposed in the [Final Safety Analysis Report], see [COL application] at
pp. 6.1-1 6.1-4, fails to provide assurance against corrosion-caused penetrations
of the containment that would lead, in the event of an accident, to leakage to the
environment of radioactive materials in excess of regulatory requirements.’

To support this contention, Appellants relied on a report prepared by Arnold
Gundersen,® submitted to the NRC’s Advisory Committee on Reactor Safeguards
(ACRS) on April 21, 2010, and discussed during an ACRS subcommittee meeting
held on June 25, 2010, as well as on an affidavit by Mr. Gundersen discussing
the same information.” In their August 2010 Pleading, Appellants argued that
July 13, the date the transcript of this meeting became available, was the proper
starting point for calculating the 30-day window? for filing their proposed new
contention, and that therefore their request was timely. Regarding our 10 C.F.R.
Part 2 threshold requirements, their pleading addressed only the standards in
section 2.309(f)(2), governing new or amended contentions.

The Board found that Appellants had standing, but that they did not satisfy the
other rules governing the filing: our reopening standards, our standards governing
nontimely intervention petitions, our contention admissibility standards, or — to

4 Proposed New Contention by Joint Intervenors Regarding the Inadequacy of Applicant’s Contain-
ment/Coating Inspection Program (Aug. 12, 2010) (Attachments amended Aug. 13, 2010) (August
2010 Pleading).

3 August 2010 Pleading at 4.

6 Gundersen, Arnold, “Post Accident AP1000 Containment Leakage, An Unreviewed Safety Issue”
(Apr. 21, 2010) (Fairewinds Report), attached to August 2010 Pleading as Exh. 3.

7 Declaration of Arnold Gundersen Supporting Blue Ridge Environmental Defense League’s New
Contention Regarding AP1000 Containment Integrity on the Vogtle Nuclear Power Plant Units 3 and
4 (Aug. 13, 2010) (Gundersen Affidavit).

8 A 30-day window is in line with our general practice in analogous situations (see, e.g., Entergy
Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-07-15, 66 NRC 261,
266 n.11 (2007)). It also is consistent with the first Vogtle board’s requirement that motions seeking
the admission of new or amended contentions be filed within 30 days of the date the information that
forms the basis for the contention becomes available. See Memorandum and Order (Initial Prehearing
Order) (Dec. 2, 2008) at 6 n.6 (unpublished).
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the extent arguably applicable — our standards for new or amended contentions.’
Appellants’ timely appeal followed. Both Southern and the NRC Staff oppose the
appeal.'®

II. DISCUSSION

A. Preliminary Matters

Appellants, in their brief on appeal, adopt certain prior pleadings in the pro-
ceeding “by reference,” arguing that “[a]ny consideration by the Commission
must be made in context of the previous filings[,] with due consideration of the
legal and factual arguments made in those filings.”!' Our rules, in 10 C.F.R.
§2.311(b), require briefs on appeal to conform to the requirements stated in 10
C.F.R. §2.341(c)(2). Section 2.341(c)(2) limits briefs to 30 pages in length,
absent Commission order directing otherwise.'? Briefs on appeal should be com-
prehensive, concise, and self-contained; we will not augment Appellants’ brief
by incorporating “by reference” other pleadings or arguments contained in such
other pleadings.'3> While we consider the entire record on appeal — including in
this instance the pleadings Appellants ask us to adopt by reference — our decision
responds to the arguments made explicitly in Appellants’ appellate brief.!4

Appellants also request — citing 10 C.F.R. § 2.343 but offering no justification
to support the request — that we allow oral argument on this appeal.!> Appellants
have not shown how oral argument will assist us in reaching a decision, as is

9 The Board also granted Appellants’ motion for leave to file its reply pleading out of time, based on
the last-minute unexpected withdrawal of counsel. LBP-10-21, 72 NRC at 637-38. The grant of this
motion is not at issue on appeal.

10See Southern Nuclear Operating Company’s Brief in Opposition to Appeal (Dec. 20, 2010)
(Southern Answer); NRC Staff Brief in Opposition to Petitioners’ Appeal and Request for Oral
Argument (Dec. 20, 2010) (NRC Answer).

11 Appeal at 2 (identifying particular filings).

12 The page count excludes tables of content and citation, appropriate exhibits, and statutory or
regulatory extracts. See 10 C.F.R. § 2.341(c)(2).

13«[Aln issue is not properly briefed by incorporating by reference papers filed with the Licensing
Board.” Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25
NRC 912, 924 n.42 (1987) (citations omitted).

14 See also Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3),
CLI-10-9, 71 NRC 245, 278 n.205 (2010).

15 Section 2.343 provides, “[i]n its discretion, the Commission may allow oral argument upon the
request of a party made in a petition for review, brief on review, or upon its own initiative.” Appellants
in this case are not “parties,” but we need not reach the question whether this fact bars their request.
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required.'® And, in the face of a thorough written record containing adequate
information on which to base our decision, we see no need for oral argument here.

B. Analysis

Resolution of this appeal turns on whether the Board erred in concluding
that the Appellants’ August 2010 Pleading did not satisfy our 10 C.F.R. §2.326
reopening standards, our section 2.309(c) standards for nontimely filings, and our
section 2.309(f)(1) contention admissibility standards. We agree with the Board
that Appellants did not satisfy these standards and therefore affirm the Board’s
decision.

Like issues related to standing and contention admissibility, the question
whether a pleading satisfies the requirements of section 2.326 — and therefore
justifies reopening a closed proceeding — is a threshold issue. In the absence of
clear error or abuse of discretion, we defer to our boards’ rulings on such threshold
issues.!” We will not sustain an appeal that fails to show a board committed clear
error or abuse of discretion.

Appellants make no such showing. Instead of “clearly identifying the errors in
the decision below and ensuring that [their] brief contains sufficient information
and cogent argument to alert the other parties and the Commission to the precise
nature of and support for [their] claims,”'® Appellants provide general arguments
and conclusory statements asserting the substantive merits of their proposed
contention. This is insufficient to support an appeal.

Appellants open their brief with general arguments that reframe the rejected
contention in terms of compliance with the Atomic Energy Act (AEA) and the
National Environmental Policy Act (NEPA). Appellants argue that the Board’s
decision to reject their proposed contention SAFETY-2 did not comply with the
purposes of the AEA because the license application does not comply with the
AEA’s safety standards. Appellants assert that they “proved by . . . Affidavit and
engineering report [of their expert,] Mr. Gundersen, that the ‘structures, systems
and components’ of the reactors proposed for the Vogtle Plant are not adequate to
prevent the accidental release of radioactive materials.”'® Appellants criticize the

16 Shearon Harris, CLI-10-9, 71 NRC at 251 (citing Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Unit 2), CLI-93-2, 37 NRC 55, 59 n.4 (1993) and Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 68-69 (1992)).

7 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64 NRC 111,
121 (2006).

18 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36,
60 NRC 631, 639 n.25 (2004) (quoting Advanced Medical Systems, Inc. (One Factory Row, Geneva,
Ohio 44041), CLI-94-6, 39 NRC 285, 297 (1994)).

19 Appeal at 5.

220



Board for appearing “to dismiss the new contention based on the experience of
the members rather than on reports and studies already conducted, and certainly
not on expert testimony in an evidentiary hearing.”?® Appellants maintain that
the Board’s decision to reject the contention did not comply with NEPA —
even though NEPA compliance never was a part of the contention as proposed
— because the decision ignores the scenario for release of radioactive material
postulated in SAFETY-2.

We make three observations with respect to these arguments. First, Appellants
may not amend their contentions on appeal.?! Therefore, to the extent Appellants’
explanation alters or amends the proposed contention, the amendment must be
rejected. Second, Appellants’ conclusory statement that they “proved” their
position is not sufficient to show clear error or abuse of discretion on the part
of the Board. Third, the evaluation of a contention that is performed at the
contention admissibility stage should not be confused with the evaluation that is
later conducted at the merits stage of a proceeding. At the contention admissibility
stage, a Board evaluates whether a petitioner has provided sufficient support
to justify admitting the contention for further litigation. The facts and issues
raised in a contention are not “in controversy” and subject to a full evidentiary
hearing unless the proposed contention is admitted. Here, the Board applied our
threshold reopening, nontimely filing, and contention admissibility standards to
find that contention SAFETY-2 should not be admitted for hearing. In making
this decision, the Board appropriately applied its technical and legal expertise to
evaluate the proposed contention and the support provided for that contention.
The Board properly took, as the starting point for this evaluation, the analysis of
the proposed contention relative to our reopening standards.

1. Reopening Criteria

Our rules place a heavy burden on petitioners who ask to have a record
reopened.?? Section 2.326(a) makes it clear that a motion to reopen will not be
granted unless all of the following criteria are satisfied:

(1) The motion must be timely. However, an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented;
(2) The motion must address a significant safety or environmental issue; and

21d. at 14.

2l See, e. g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI-
09-5, 69 NRC 115, 122-23 (2009).

2 E.g., AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-28, 68 NRC
658, 668-69 (2008).

221



(3) The motion must demonstrate that a materially different result would be or
would have been likely had the newly proffered evidence been considered initially.??

Additionally, pursuant to section 2.326(b), “[t]he motion must be accompanied
by affidavits that set forth the factual and/or technical bases for the movant’s claim
that the criteria of paragraph (a) of this section have been satisfied. . . . Each of
the criteria must be separately addressed, with a specific explanation of why it has
been met.”?* In their pleading proffering SAFETY-2, Appellants did not address
this requirement. During oral argument, Appellants suggested the Board could
fill in the blanks itself by examining the Gundersen Affidavit and the Fairewinds
Report to find something to satisfy each of the section 2.326(a) criteria.”> The
Board “decline[d] this offer to hunt for information that the agency’s procedural
rules require be explicitly identified and fully explained.”? We concur with the
Board’s decision on this point.

On appeal, Appellants claim that their August 2010 Pleading satisfied the
requirements of section 2.326(b) because Mr. Gundersen is an expert in the
appropriate disciplines for the contention and for the requirements of section
2.326(a).?” It is true that those providing affidavits pursuant to section 2.326(b)
must be competent individuals or appropriately qualified experts, and it also is
true that Mr. Gundersen’s status as an “expert[] in the disciplines appropriate
to the issues raised” has not been challenged here.?® But satisfying one part of
section 2.326(b) is not enough. The balance of the rule also must be satisfied.
The August 2010 Pleading could have been rejected solely on the basis of the
Appellants’ failure to comply fully with section 2.326(b).

As we have stated before, “the standard for admitting a new contention after
the record is closed is higher than for an ordinary late-filed contention.”? “New
information is not enough . . . to reopen a closed hearing record at the last minute;
the information must be significant and plausible enough to require reasonable

2310 C.F.R. §2.326(a).

2410 C.F.R. §2.326(b).

B Tr. at 35-36.

261 BP-10-21, 72 NRC at 647 (citing Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13,
58 NRC 195, 204-05 (2003); Powertech (USA), Inc. (Dewey-Burdock In Situ Uranium Recovery
Facility), LBP-10-16, 72 NRC 361, 398 (2010)).

27 Appeal at 14.

2810 C.F.R. §2.326(b).

2 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-05-12, 61 NRC
345, 350 (2005). See also Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), CLI-11-2, 73 NRC 333, 338 (2011) (when an intervenor “seeks both to reopen the record
and to submit a new contention” the intervenor must satisfy both the “deliberately heavy” burden that
applies when an intervenor seeks to reopen a closed record and the “higher standard” that applies
when an intervenor seeks to introduce new contentions after the regulatory deadline).
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minds to inquire further.”3® This is equally true where, as here, not only has the
evidentiary record closed, but the entire proceeding has closed.’! “[T]o justify
the granting of a motion to reopen the moving papers must be strong enough, in
the light of any opposing filings, to avoid summary disposition.”*? In our view,
the Board’s decision gives thorough consideration to the explicit requirements
for motions to reopen contained in section 2.326(a), addressing each requirement
in turn and providing a reasoned basis for concluding that Appellants failed to
satisfy each one.

With respect to the first of these — timeliness — the Board considered
Appellants’ claim that the 30-day clock started on July 13, 2010, as well as
countervailing claims that the contention could have been proffered as early as
November 2008 (when the original intervention petitions were submitted) or
shortly after September 2009 based on availability of the information cited and
relied on in the Fairewinds Report.® To justify the timing of their pleading,
Appellants relied on their interpretation of statements made by Mr. Harold Ray,
Chairman of the ACRS subcommittee on the AP1000 design certification, at the
subcommittee’s July 13, 2010, meeting (during which Mr. Gundersen testified
on the topic of the Fairewinds Report). On that occasion, Mr. Ray explained
that some of the matters discussed by Mr. Gundersen were part of the ACRS’s
consideration of the proposed certified design, while some would be considered
as part of the ACRS’s review of the COL application.’* Mr. Ray stated that the
coating applied to the containment was “an important element of [the] whole
system” and that Mr. Gundersen’s “points . . . about accessibility for inspection
are ones [the ACRS subcommittee had] yet to look at,” and “that that would be
taken up as part of the COL,” rather than the design certification.*> Appellants
misinterpreted Mr. Ray’s statements to mean that the question needed to be

30 private Fuel Storage, CLI-05-12, 61 NRC at 350.

31 Appellants attempt to draw a distinction between this case and Millstone, CLI-09-5, 69 NRC 631,
attaching significance to the fact that in Millstone the petitioners never had a contention admitted
whereas here there was at one time an admitted contention. Appeal at 10. We find this distinction
irrelevant. Here, as in Millstone, where the record has been closed, our strict reopening standards must
be satisfied.

32 Private Fuel Storage, CLI1-05-12, 61 NRC at 350 (quoting Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973)).

33 See Southern Nuclear Operating Company’s Answer to Proposed New Contention by Certain
Former Joint Intervenors (Aug. 23, 2010) at 11-16; NRC Staff’s Answer to Petition (Sept. 2, 2010) at
10-11.

34 Transcript, Advisory Meeting on Reactor Safeguards (ACRS), Subcommittee on the Westinghouse
AP1000 [Design Control Document] and Vogtle Units 3 and 4 [Combined License] (June 25, 2010),
at 54-55 (ACRS Transcript), attached to August 2010 Pleading as Exh. 5.

35 ACRS Transcript at 58.
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raised in a COL adjudicatory proceeding if it were ever to be considered,* and
argued that Mr. Ray’s statements constituted “new information” supporting a new
contention. The Board rejected this argument and concluded that April 21, 2010,
when the Fairewinds Report was made available to the ACRS, was the correct
starting point.’

On appeal, Appellants reiterate their claim that “no one could have known”
the ACRS chairman’s opinion on the “proper forum” for considering containment
coating and coating inspection issues prior to June 25, 2010.3® Appellants now
also characterize Mr. Gundersen’s testimony before the ACRS as “generic,” and
argue that only after the transcript of the June 25 meeting became available did
Mr. Gundersen analyze the specific ramifications of the report for the Vogtle
COL application.* In other words, not until the transcript became available did
Appellants’ expert analyze the implications of the April 2010 Fairewinds Report
— that is, his own report — for the Vogtle application. Appellants provide no
justification for the delay.

Appellants characterize the process they employed in reaching their decision
to file a new contention, as “the cumulative putting together [of] the pieces of the
‘puzzle.””* As they list them, the pieces of this “puzzle” are: the “preliminary
analysis by Mr. Gundersen on containment flaws in the AP1000 reactors”; “the
discussion of the issue with the members of the ACRS”; and “the subsequent
specific analysis of the Vogtle program.”*' But the discussion with the ACRS

36 Consistent with 10 C.F.R. §52.87, the ACRS conducted a separate review of the Vogtle COL
application and the Staff’s Advanced SER associated with the application, in parallel with its review
of the AP1000 certified design. See Southern Answer at 13. See generally Report on the Safety
Aspects of the Southern Nuclear Operating Company Combined License Application for Vogtle
Electric Generating Plant, Units 3 and 4 (Jan. 24, 2011) (ADAMS Accession No. ML110170008).

37 The Board did not reach the question whether the contention could have been raised even earlier
(as Southern and the NRC Staff maintained, see supra note 33). See LBP-10-21, 72 NRC at 645. This
question is not before us today.

38 Appeal at 11.

¥1d. at 11.

014, at 12.

411d. Appellants also point to NRC Information Notice 2010-12, “Containment Liner Corrosion”
(June 18, 2010) (IN 2010-12) for the proposition “that even the NRC Staff had not realized the gravity
of the problem and its widespread prevalence throughout the industry until some time after the filing
of the new contention.” Appeal at 12. Leaving aside the fact that the containment liner corrosion
problems documented by the Staff in the information notice date to 2008 and 2009, the discussion
in the notice does not appear, on its face, to be relevant to the AP1000 design. All three examples
discussed in the information notice relate to containments where a steel liner is enclosed in a concrete
shell. IN 2010-12 at 1-3. The information notice points out that “containment liner corrosion is
often the result of liner plates being in contact with objects and materials that are lodged between or
embedded in the containment concrete.” IN 2010-12 at 4. In contrast, in the AP1000 design there is

(Continued)
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members did not alter the technical information available to Appellants, and the
record reflects no reason why the Vogtle site-specific analysis could not have
been accomplished immediately after, or concurrent with, the preparation of the
Fairewinds Report. In short, we see no puzzle with missing pieces, but rather a
failure on the part of Appellants to analyze diligently information readily available
as of April 21, 2010, to determine its relevance to the Vogtle COL application.*?

As the Board stated, petitioners “have an ongoing, independent responsibility
to identify and interpose issues into [a] proceeding on a timely basis. . . .
[Appellants] chose in April 2010 to present their . . . concerns to the ACRS
without, as they could have, also seeking to introduce them into this proceeding
for consideration as to whether they constituted an appropriate subject for further
litigation.”* We agree with the Board that as of April 21, 2010, Appellants had
sufficient information to formulate their proposed contention SAFETY-2. As
a result, the Board did not err in finding that Appellants’ proposed contention,
submitted 4 months later, was not timely, and that the first criterion of 10 C.F.R.
§ 2.326(a) was not satisfied.

We also agree with the Board that the second criterion of section 2.326(a)(1)
— presentation of an exceptionally grave issue that should be considered even
if untimely — was not satisfied.** On appeal, Appellants never explain how the
Board’s decision on this point was in error. Instead, they simply reiterate their
view that the affidavit and supporting information they provided to the Board
“clearly” demonstrated that the scenario raised in their proposed contention was
“exceptionally grave in nature.”® This conclusory language is not sufficient to
support an appeal.*

Moreover, our review of the record supports the Board’s conclusions. In his af-
fidavit and in the Fairewinds Report, Mr. Gundersen reviewed historical problems

no concrete shell surrounding the steel containment — in fact, the absence of a concrete shell as a
“secondary” barrier in the AP1000 is one of Mr. Gundersen’s concerns. See, e.g., Gundersen Affidavit
at 3, 14; Fairewinds Report at 1-3; ACRS Transcript at 37-39.

42 See Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), CLI-10-
27, 72 NRC 481, 493-94 (2010) (safety evaluation report did not add a “last piece” of information,
but merely compiled and organized preexisting information).

43LBP-10-21, 72 NRC at 645.

4 As the Board indicates, when a motion to reopen is untimely, the section 2.326(a)(1) “exceptionally
grave” test supplants the section 2.326(a)(2) “significant safety or environmental issue” test. LBP-10-
21,72 NRC at 646 n.16 (citing Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-886, 27 NRC 74, 78 (1988)).

45 Appeal at 12. See also id. at 15.

46 See, e.g., Oyster Creek, CLI-08-28, 68 NRC at 675-76; Pennsylvania Power & Light Co.
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952, 955-56 (1982) (citing
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573, 10 NRC 775, 787
(1979)).
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with coatings applied to containments at currently operating reactors, critiqued
the AP1000 containment design for, in his view, being a single barrier design, and
questioned the adequacy of American Society of Mechanical Engineers (ASME)
coating inspection programs. Neither Mr. Gundersen nor Appellants explained
how historical problems with coating applications necessarily translate to coating
or coating inspection problems for the Vogtle AP1000 containment. As the
Board found, “the degree to which the information regarding current containment
coating and inspection issues utilized in support of the [Fairewinds R]eport has
any applicability to the AP1000 containment is far from clear, and certainly not
compelling enough for us to consider this a matter that is ‘exceptionally grave’
within the meaning of section 2.326(a)(1).”#

Finally, we agree with the Board that the third reopening criterion — which
requires a showing that there would have been a materially different result if the
“new” information had been considered initially — also was not satisfied. Again,
Appellants do not explain how the Board’s decision regarding this criterion was
in error. As the Board indicates, the information provided was not of a caliber
sufficient to avoid a summary disposition motion.*® Nothing in the Gundersen
Affidavit or the Fairewinds Report links Appellants’ concerns about the AP1000
design to the particulars of the Vogtle units in a way that merits resolution in this
adjudicatory proceeding.

2. Criteria for Nontimely Filings

In addition to the three criteria listed in section 2.326(a) and the pleading
specificity requirements in section 2.326(b), our reopening rule explicitly calls
into play our rule governing nontimely filings. When a petitioner proposes a new
contention after the record has closed, the petitioner must “address the reopening
standards contemporaneously with a late-filed intervention petition, which must
satisfy the standards for both contention admissibility and late filing.”* Section
2.326(d) provides that “[a] motion to reopen which relates to a contention not
previously in controversy among the parties must also satisfy the requirements
for nontimely contentions in § 2.309(c).”*° Section 2.309(c), in turn, requires a
balancing of eight factors.”!

4TLBP-10-21, 72 NRC at 646.

4B 1d. See Oyster Creek, CLI-08-28, 68 NRC at 674 (bare assertions and speculation are insufficient
to support the heavy burden placed on the proponent of a motion to reopen to demonstrate that the
motion should be granted).

4 Millstone, CLI-09-5, 69 NRC at 124.

910 C.F.R. §2.326(d).

5110 C.E.R. §2.309(c)(1)(i)-(viii).
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Five of these factors are at issue here.”? The first of these is “good cause, if
any, for the failure to file on time.”>* Next are the availability of other means
of protecting the requestor’s/petitioner’s interest,’* the extent to which other
parties will represent the requestor’s/petitioner’s interests,® and “the extent to
which the requestor’s/petitioner’s participation will broaden the issues or delay
the proceeding.”® The final factor at issue here is “the extent to which the
requestor’s/petitioner’s participation may reasonably be expected to assist in
developing a sound record.”’

These factors must be addressed with specificity.’® Appellants’ August 2010
Pleading did not address the requirements of section 2.309(c) and thus failed
to satisfy its requirements.” Moreover, on appeal Appellants fail to show that
the Board’s analysis of section 2.309(c) was in error or constituted an abuse of
discretion.

Of the eight factors, the Board accorded the greatest weight to the first
factor — good cause — consistent with our case law.®® The Board found its
“reopening determination regarding . . . untimeliness . . . to be dispositive of
the good cause showing here, particularly given that the delay in filing, albeit
only 3 months, comes in the latter portion of this proceeding.”®! As a result,
the “good cause” factor weighed against allowing the contention to be admitted.
The Board found some support for Appellants’ pleading in factors (v), (vi), and
(vii), in that, assuming they offered an admissible contention, there are no other
means to protect Appellants’ interests, Mr. Gunderson appears to be able to
assist in developing a sound record, and there are no other parties to represent
Appellants’ interests.®> But the Board found that factor (viii) weighed against
admission because the proposed contention would “clearly broaden][ ] the issues

321n its decision, the Board treated its decision to grant standing to the Appellants as resolving
factors (ii), (iii), and (iv) of section 2.309(c)(1) in Appellants’ favor because these factors track the
standing requirements in section 2.309(d)(1)(ii), (iii), and (iv). LBP-10-21,72 NRC at 648. This
determination is not at issue on appeal.

3310 C.F.R. §2.309(c)(1)(i).

3410 C.F.R. §2.309(c)(1)(v).

3310 C.E.R. §2.309(c)(1)(Vi).

3610 C.F.R. §2.309(c)(1)(vii).

3710 C.F.R. §2.309(c)(1)(viii).

3810 C.F.R. §2.309(c)(2).

59 As the Board pointed out, Appellants’ failure to specifically address the section 2.309(c)(1) factors
is a potentially fatal omission. LBP-10-21, 72 NRC at 649 n.18 (citing Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 2), CLI-93-11, 37 NRC 251, 255 (1993)).

60 See, . g., Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2), CLI-10-12, 71 NRC 319,
322-23 (2010).

6 LBP-10-21, 72 NRC at 648.

2 1d. at 649.
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in the contested portion of this proceeding, which heretofore was closed, as
well as potentially delay[ ] the proceeding while that matter is fully litigated.”
Ultimately, the Board concluded that, on balance, application of the section
2.309(c)(1) factors did not support admission of the proposed contention.5*

Appellants argue that they had good cause for their delay in submitting the
proposed contention based upon their belief that their pleading was a timely
response to the July 13 availability of the ACRS transcript. As discussed above,
we reject Appellants’ attempt to use the ACRS meeting, or its transcript, as an
artificial bridge to extend the time in which a contention could be filed. We find no
good cause justifying the nontimely filing of Appellants’ contention. Moreover,
the introduction of a new contention, well after the contested proceeding closed,
would broaden the issues and delay the proceeding. We find no error in the
Board’s balancing of the section 2.309(c)(1) factors or in the Board’s decision to
deny admission of the nontimely contention.5

3. Contention Admissibility Standards

In addition to considering the filing as a motion to reopen and as a late petition,
the Board also examined whether Appellants proffered an admissible contention
under 10 C.F.R. §2.309(f)(1). Once again, Appellants’ August 2010 Pleading
did not address these requirements. Our contention admissibility standards “are
deliberately strict, and we will reject any contention that does not satisfy [our]
requirements.”® Section 2.309(f)(1) requires a request for hearing or petition for
leave to intervene to explain proposed contentions with particularity.%’

As the Board points out, “a contention that attacks a Commission rule, or
[that] seeks to litigate a matter that is, or clearly is about to become, the subject

3 d.

84 1d.

65 Appellants” August 2010 Pleading addressed the standards for admitting a new or amended
contention, contained in section 2.309(f)(2) of our rules. In its decision, the Board suggests that this
section may not apply here. We agree that it does not. At the time of Appellants’ August 2010
Pleading, the contested portion of the proceeding was closed. There was, therefore, no proceeding
in which to file a new or amended contention. Thus, Appellants’ pleading was in reality a new
intervention petition subject to 10 C.F.R. §§2.326, 2.309(c)(1), and 2.309(f)(1). The Board, “for
the sake of completeness,” assessed whether Appellants’ pleading complied with the requirements of
section 2.309(f)(2). The Board concluded that Appellants’ failure to proffer their new contention in a
timely manner after the Fairewinds Report was completed and provided to the ACRS meant that they
did not satisfy section 2.309(f)(2)(iii). LBP-10-21, 72 NRC at 650. We agree.

88 USEC Inc. (American Centrifuge Plant), CLI-06-9, 63 NRC 433, 437 (2006).

67 See generally 10 C.F.R. § 2.309(H)(1)(i)-(vi).
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of a rulemaking, is inadmissible.”®® Our rules, in 10 C.F.R. §2.335, explicitly
provide that “no rule or regulation of the Commission, or any provision thereof,
concerning the licensing of production and utilization facilities, source material,
special nuclear material, or byproduct material, is subject to attack by way of
discovery, proof, argument, or other means in any adjudicatory proceeding.”®
With the requirements of section 2.309(f)(1) and the prohibition contained
in section 2.335 in mind, the Board analyzed contention SAFETY-2, including
the information presented in the Fairewinds Report and the Gundersen Affidavit.
The Board concluded that SAFETY-2 was “not admissible in this proceeding
because it improperly seeks to raise a challenge to aspects of the AP1000 standard
design and NRC regulations regarding ASME inspections.””® Appellants point
to no specific error in the Board’s decision. Instead, they complain generally
that the Board ““ignore[d] the reasoned analysis in the Gundersen Affidavit” and
rehash Mr. Gundersen’s concerns.”! These conclusory statements are insufficient
to support an appeal. We find no error in the Board’s conclusions.
Fundamentally, as the Board found, Appellants raise matters outside the
scope of this COL proceeding. Mr. Gundersen’s concerns about the AP1000
containment directly implicate its physical design — and the physical design
of the containment fits squarely within the AP1000 design certification rule.
According to Mr. Gundersen, the AP1000’s containment design, which consists
of a thick steel vessel, is comparable to a single-hulled oil tanker rather than a
double-hulled oil tanker.”? Mr. Gundersen argued that, if the steel containment
vessel were cracked, radioactive gases would vent directly into the atmosphere
should the plant experience a loss of coolant accident.” As the Board pointed
out, the details, including safety-related benefits, of the AP1000’s containment
vessel and passive containment cooling system are discussed extensively in the
AP1000 design control document (DCD), and these design features have been
part of the design during the ongoing AP1000 rulemaking since at least DCD
revision 15, which the Commission adopted as a certified design.”* As a result,
the Board reasonably concluded that “challenging these features of the AP1000

68 BP-10-21, 72 NRC at 651 (citing 10 C.F.R. § 2.335(a); Potomac Electric Power Co. (Douglas
Point Nuclear Generating Station, Units 1 and 2), ALAB-218, 8 AEC 79, 85, 89 (1974)).

910 C.F.R. §2.335.

70LBP-10-21, 72 NRC at 658.

71 Appeal at 13.

72 Gundersen Affidavit at 6, 430. See generally AP1000 Rev. 17 DCD, Tier 2 Material, at 3.1-7
(ADAMS Accession No. ML083230298).

73 Gundersen Affidavit at 6, q 30.

741 BP-10-21 , 72 NRC at 654 (citing Westinghouse Electric Co., LLC, AP1000 Design Control Doc-
ument, Tier 2 Material, at 1.2-15 (rev. 17, Sept. 22, 2008) (ADAMS Accession No. ML083230208),
Tier 1 Material at 2.2.2-2 (ADAMS Accession No. ML083230175)), and 72 NRC at 654 n.23. See 10
C.F.R. Part 52, App. D, “Design Certification Rule for the AP1000 Design.”
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standard design is a matter for a design certification rulemaking, . . . not a [COL
application] proceeding.””> We find no error in the Board’s conclusion.

We also find no error in the Board’s assessment of Appellants’ liner coating
and coating inspection argument. Mr. Gundersen charged that ASME inspection
techniques are an inadequate methodology for monitoring containment integrity.
He asserted that the common element, historically, in liner and containment
failures, has been the failure of ASME inspection techniques to detect problems
before a crack or hole has become a through-wall failure.” He asserted further
that protective coatings on containment systems have a history of failure despite
the industry’s belief that such coatings are a reliable barrier.”” The Board found
that this aspect of Appellants’ contention also was an improper challenge to our
regulations.

Our regulations incorporate by reference ASME inspection requirements. As
the Board noted,”® 10 C.F.R. § 52.79(a)(11) requires a COL application to include
“[a] description of the program(s), and their implementation, necessary to ensure
that the systems and components meet the requirements of the ASME Boiler and
Pressure Vessel Code and the ASME Code of Operation and Maintenance of
Nuclear Power Plants in accordance with [section] 50.55a.”7° As the Board also
noted,® sections 50.55a(b) and 50.55a(g)(4) (on inservice inspections) incorporate
by reference the requirements of section XI of the ASME Boiler and Pressure
Vessel Code. Finally, “the AP1000 DCD expressly requires that the containment
vessel be subject to inservice inspections in accordance with ASME Code, section
X1, subsection IWE.”8!

On appeal, Appellants maintain that Mr. Gundersen’s affidavit raises issues
specific to the Vogtle application: that there are problems with the field application
of protective coatings; that “the contractor for the Vogtle Plant has a record of
ignoring problems with field application of protective coatings”; that visual
inspections at Vogtle will be insufficient; that the COL application “does not state
whether Vogtle will seek exemptions from the [ASME] for limited exams in hard

S1LBP-10-21, 72 NRC at 654 (citing 10 C.F.R. §§ 52.63(a)(1) and 52.63(a)(5), and Progress Energy
Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3), CLI-08-15, 68 NRC 1, 4 (2008)).
We recently approved the proposed amendment to 10 C.F.R. Part 52, App. D for publication in the
Federal Register. See AP1000 Design Certification Amendment, Proposed Rule, 76 Fed. Reg. 10,269
(Feb. 24, 2011).

76 Gundersen Affidavit at 5, 27.

"71d. at 6,9 28.

78 LBP-10-21, 72 NRC at 656.

7910 C.E.R. §52.79(a)(11).

80 LBP-10-21, 72 NRC at 656.

8114, (citing AP1000 Rev. 17 Design Control Document, Tier 2 Material, at 3.2-12 (ADAMS
Accession No. ML083230299)).
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to access areas”; and that the Vogtle application’s interpretation of the ASME
code requirements is a problem.*

With respect to the first two of these complaints, we find no evidence that prior
experience with field application of protective coatings or prior experience with
a particular contractor indicates that future work to be performed at the Vogtle
site will be unsatisfactory. To the extent that Appellants appear to assert that
there will be future misdeeds, they fail to show a nexus between their generalized
complaints, the details of the COL application, and prospective coating application
or contractor behavior — that is, management character or integrity — at the
Vogtle site. Without such a link, Appellants have raised no viable issue.®?

The remaining complaints simply reiterate Appellants’ dissatisfaction with
our rules and with the ASME inspection programs required under our rules.
As the Board’s explanation makes clear, the ASME inspection requirements are
integral to our regulations.® Consequently, we affirm the Board’s conclusion that
SAFETY-2’s challenge to the adequacy of ASME inspection requirements is an
impermissible challenge to our regulations.®

sk osk sk sk

While the Staff’s appeal was pending, we received a series of substantively
identical petitions, filed in multiple dockets, which requested, among other
things, that we suspend “all decisions” regarding the issuance of COLs, pending
completion of several actions associated with the recent nuclear events in Japan.

82 Appeal at 13.

83 See, e.g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and
3), CLI-01-24, 54 NRC 349, 365 (2001) (for management integrity and character to be a viable
contention, there must be a direct and obvious relationship between these issues and the challenged
licensing action).

84 LBP-10-21, 72 NRC at 656 (citing 10 C.F.R. §§ 52.79(a)(11), 50.55a, 50.55a(b), and 50.55a(g)(4),
and AP1000 Rev. 17 Design Control Document, Tier 2 Material, at 3.2-12 (ADAMS Accession No.
ML083230299)).

85 Appellants also argue that the Board should have admitted their proposed contention by asserting
that: “the [Board] found in essence the proposed contention had merit as it pointed directly to flaws
in the [COL application] concerning the Vogtle inspection program and monitoring of maintenance.”
Appeal at 7. But the Board made no such finding. Rather, the Board simply ruminates on whether
it ever would be possible to formulate a contention regarding a COL application’s description of an
inspection plan, without challenging a certified design or other NRC regulation. The Staff believed it
would be possible, although Appellants in this instance did not formulate a viable contention. Southern
maintained that inspection plans are not subject to adjudication, but only to operational oversight. The
Board expressed disagreement with Southern’s opinion, which it considered inconsistent with AEA
§ 189(a) and with certain regulatory requirements. LBP-10-21, 72 NRC at 657 n.28. However, the
Board’s discussion nowhere implies that Appellants’ proposed contention had substantive merit.
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Two of these petitions were served in this proceeding (even though the proceeding
had closed).%

We granted the requests for relief in part, and denied them in part. In particular,
we declined to suspend this — or any other — adjudication, or any final licensing
decisions, finding no imminent risk to public health and safety, or to common
defense and security.®’” The agency continues to evaluate the implications of the
events in Japan on U.S. facilities, as well as to consider actions that may be taken
as a result of lessons learned in light of those events. Particularly with respect
to new reactor licenses, we observed that “we have the authority to ensure that
certified designs and combined licenses include appropriate Commission-directed
changes before operation.”®8

III. CONCLUSION

For the reasons detailed above, the Board’s decision is affirmed.
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 27th day of September 2011.

86 One petition was filed jointly by the Blue Ridge Environmental Defense League (BREDL),
Center for a Sustainable Coast, Georgia Women’s Action for New Directions, Savannah Riverkeeper,
Southern Alliance for Clean Energy (joint petitioners); the other was filed by BREDL alone. See
generally Emergency Petition to Suspend All Pending Reactor Licensing Decisions and Related
Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear
Power Station Accident (Apr. 14, 2011) (amendment and errata, together with a clean petition
incorporating those changes, filed Apr. 18, 2011) (joint petitioners); Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 18, 2011) (BREDL).
Both the joint petitioners and BREDL submitted the Declaration of Dr. Arjun Makhijani in Support
of Emergency Petition to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 20, 2011).

87 See generally Union Electric Co. (Callaway Plant, Unit 2), CLI-11-5, 74 NRC 141 (2011).

88 1d. at 163.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Gregory B. Jaczko, Chairman
Kristine L. Svinicki
George Apostolakis
William D. Magwood, IV
William C. Ostendorff

In the Matter of Docket Nos. 52-034-COL
52-035-COL

LUMINANT GENERATION
COMPANY, LLC

(Comanche Peak Nuclear Power September 27, 2011
Plant, Units 3 and 4) (Re-served October 4, 2011)

REVIEW, DISCRETIONARY

We will grant a petition for review at our discretion, giving due weight to the
existence of a substantial question with respect to one or more of the following
considerations: (i) a finding of material fact is clearly erroneous or in conflict
with a finding as to the same fact in a different proceeding; (ii) a necessary legal
conclusion is without governing precedent or is a departure from or contrary
to established law; (iii) a substantial and important question of law, policy,
or discretion has been raised; (iv) the conduct of the proceeding involved a
prejudicial procedural error; or (v) any other consideration that we may deem to
be in the public interest.

ADMISSIBILITY OF CONTENTIONS: STANDARD OF REVIEW

We defer to licensing board rulings on contention admissibility absent error of
law or abuse of discretion.
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LICENSE CONDITIONS

Section 50.54(hh)(2) sets forth the mitigative strategies requirements for li-
censees. It provides that: each licensee shall develop and implement guidance
and strategies intended to maintain or restore core cooling, containment, and
spent fuel pool cooling capabilities under the circumstances associated with loss
of large areas of the plant due to explosions or fire, to include strategies in the
following areas: (i) fire fighting; (ii) operations to mitigate fuel damage; and (iii)
actions to minimize radiological release.

COMBINED LICENSE APPLICATION

Section 52.80(d) applies to combined license (COL) applicants, requiring each
COL application to include a “description and plans for implementation of the
guidance and strategies” required by section 50.54(hh)(2).

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

At the contention admissibility stage, the burden is on intervenors to demon-
strate a deficiency in the application.

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

The contention standard does not contemplate a determination of the merits of
a proffered contention.

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

Our rules require intervenors to assert a sufficiently specific challenge that
demonstrates that further inquiry is warranted.
REVIEW, DISCRETIONARY: SCOPE OF REVIEW

For the purposes of ruling on the petition, we must look to the adjudicatory
record before us.

MEMORANDUM AND ORDER

Today we resolve Intervenors’ petition for review of an Atomic Safety and
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Licensing Board decision that dismissed certain new contentions.' For the reasons
set forth below, we deny the petition for review, and affirm the Board’s decision.

I. BACKGROUND

This proceeding concerns the combined license (COL) application filed by
Luminant Generation Company LLC (Luminant) to construct and operate two
new nuclear reactors at the Comanche Peak site in Somervell County, Texas.
In accordance with the notice of hearing issued for this proceeding,? Intervenors
filed a joint hearing request.> One of Intervenors’ proposed initial contentions,
Contention 7, claimed that the COL application was incomplete because it did
not address newly promulgated regulations concerning guidance and strategies
to maintain or restore core cooling, containment, and spent fuel pool cooling
capabilities in the event of loss of large areas of the plant due to explosions or
fire.* Luminant later submitted its “Mitigative Strategies Report,” a supplement to
its COL application to address these regulations, and argued that the Board should
dismiss Contention 7 as moot.’> The first part of the report describes the proposed
mitigative strategies in narrative form.® The second part of the report is organized
as a two-column table — one column describes the expectation or item that
the mitigative measure is intended to address (the “expectation/safety function”
column), and the second column describes Luminant’s plans to address it (the

Intervenors’ Petition for Review Pursuant to 10 C.F.R. §2.341 (Mar. 11, 2011) (Petition for
Review) (nonpublic). Intervenors are the Sustainable Energy and Economic Development Coalition,
Public Citizen, True Cost of Nukes, and Texas State Representative Lon Burnam. Where applicable we
have indicated whether the documents that we cite are nonpublicly available. Some of these documents
have been redacted and released pursuant to the Sustainable Energy and Economic Development
Coalition’s February 2010 Freedom of Information Act request. The redacted documents are available
through the Agencywide Documents Access and Management System (ADAMS). See Letter from
SEED Coalition to FOIA/Privacy Officer, U.S. NRC (Feb. 26, 2010) (ADAMS Accession No.
ML100910567); FOIA Request 2010-0145 (ADAMS Accession No. ML102160598) (package).

2 Luminant Generation Company LLC; Application for the Comanche Peak Nuclear Power Plant
Units 3 and 4; Notice of Order, Hearing, and Opportunity to Petition for Leave to Intervene, 74 Fed.
Reg. 6177 (Feb. 5, 2009).

3 Petition for Intervention and Request for Hearing (Apr. 6, 2009).

41d. at 22-26.

5See Letter from Rafael Flores, Senior Vice President and Chief Nuclear Officer, Luminant
Generation Co., LLC, to U.S. NRC (May 22, 2009) (Mitigative Strategies Report Transmittal
Letter), unnumbered attachment 2, Mitigative Strategies Report for Comanche Peak Units 3 & 4
in Accordance with 10 CFR 52.80(d), Rev. 0 (ADAMS Accession No. ML091880970) (nonpublic)
(Mitigative Strategies Report); Letter from Steven P. Frantz, counsel for Luminant, to Administrative
Judges (May 26, 2009) at 2.

6 See Mitigative Strategies Report at 1-8.
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“commitment/strategy” column).” Intervenors obtained access to the report, which
is not publicly available because it contains sensitive unclassified nonsafeguards
information (SUNSI), pursuant to a protective order.?

The Board granted Intervenors’ petition, admitting two of their proposed
contentions, but deferred ruling on Contention 7 to permit further consideration
of the mootness issue.’ In addition to arguing that Contention 7 was not moot,
Intervenors submitted five new contentions challenging Luminant’s Mitigative
Strategies Report.!?

In LBP-10-5, the Board addressed both Contention 7 and the admissibility of
the five Mitigative Strategies Report contentions.!' The Board found that Lumi-
nant’s filing the Mitigative Strategies Report rendered Contention 7 moot, and
rejected all five new contentions.'? Recently, the Board terminated the contested
adjudication on Luminant’s COL application after granting summary disposition
of the sole remaining admitted contention.!* With the Board’s termination of
the proceeding, the Board’s interlocutory rulings on contention admissibility,
including LBP-10-5, became ripe for appeal.'* Intervenors thereafter filed the
instant petition for review.!>

7 See Mitigative Strategies Report Transmittal Letter, unnumbered attachment 3, Mitigative Strate-
gies Table, at 1-15 (ADAMS Accession No. NONML091880970) (nonpublic) (Mitigative Strategies
Table).

8 See Memorandum and Order (Protective Order Governing the Disclosure of Protected Information)
(July 1, 2009) at 1 (unpublished) (governing access to and use of the information in the Mitigative
Strategies Report and “any related documents”). The order instructed the parties to file documents
containing protected information on the nonpublic docket. See id. at 3.

9 LBP-09-17, 70 NRC 311, 382-83 (2009).

10See Petitioners” Brief Regarding Contention Seven’s Mootness (July 20, 2009) (nonpublic);
Intervenors’ Contentions Regarding Applicant’s Submittal Under 10 C.F.R. §52.80 and 10 C.F.R.
§ 50.54(hh)(2) and Request for Subpart G Hearing (Aug. 10, 2009) (nonpublic) (Mitigative Strategies
Report Contentions). The pleadings and the full text of the Board decision discussing these contentions
also contain SUNSI, and are likewise not publicly available.

'L BP-10-5 (2010) (slip op.) (nonpublic). Although a redacted version of LBP-10-5 has since been
published, see LBP-10-5, 71 NRC 329 (2010), we cite the nonpublic slip opinion for references to the
portions of the Board’s decision that were redacted in the published version.

1214 at 347. As discussed below, however, Judge Young would have admitted a narrowed version
of one of the new contentions.

13LBP-11-4, 73 NRC 91, 128 (2011).

14See 10 C.F.R. §2.341(b).

15 Luminant and the NRC Staff oppose the petition for review. See Luminant’s Answer in Opposition
to Intervenors’ Petition for Review of LBP-10-5 (Mar. 21, 2011) (nonpublic) (Luminant Answer);
NRC Staff Answer to Intervenors’ Petition for Review (Mar. 21, 2011) (nonpublic) (Staff Answer).
Intervenors replied to Luminant’s and the Staff’s answers. Intervenors’ Reply to Applicant’s Answer
to Petition for Review (Mar. 28, 2011) (nonpublic) (Intervenors’ Reply to Luminant); Intervenors’

(Continued)

236



II. DISCUSSION

We will grant a petition for review at our discretion, giving due weight to the
existence of a substantial question with respect to one or more of the following
considerations:

(1) [a] finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(ii) [a] necessary legal conclusion is without governing precedent or is a depar-
ture from or contrary to established law;

(iii) [a] substantial and important question of law, policy, or discretion has been
raised;

(iv) [t]he conduct of the proceeding involved a prejudicial procedural error; or

(v) [a]ny other consideration which [we] may deem to be in the public interest.'®

Intervenors argue that we should take review “because the regulations at issue
have not been the subject of a prior adjudication or Commission decision,” and
taking review in this case will “provide administrative precedent” for subsequent
adjudications.!” They also assert that their petition raises “crucial policy ques-
tion[s]” on the effectiveness of the mitigative strategies and the adequacy of the
strategies to protect responders in a loss of large area event. We do not find a
substantial question warranting review.

At bottom, Intervenors’ petition raises basic concepts of contention admissi-
bility, for which there is a wealth of governing precedent. We defer to licensing
board rulings on contention admissibility absent error of law or abuse of dis-
cretion.'® As discussed below, the Board did not err or abuse its discretion in
rejecting Intervenors’ contentions. Before we discuss the specific issues raised in
the petition for review, however, we provide a brief background on our recently
promulgated mitigative strategies regulations.

After the September 11, 2011 terrorist attacks, the NRC issued a series
of orders to existing licensees requiring various interim safeguards and security

Reply to Staff’s Answer to Petition for Review (Mar. 29, 2011) (nonpublic) (Intervenors’ Reply to
Staff). Intervenors filed the reply to the Staff’s answer a day past the deadline. Intervenors request
us to permit their late filing, and advise that Luminant and the Staff do not oppose the motion.
Intervenors’ Unopposed Motion for Leave to File Reply to Staff’s Answer to Petition for Review, Out
of Time, Instanter (Mar. 29, 2011) (nonpublic). Given that the other parties do not object, and given
that no party was harmed by the brief delay, we grant Intervenors’ motion.

1610 C.F.R. §2.341(0)(@)()-(v).

17 Petition for Review at 9 (citing 10 C.F.R. § 2.341(b)(4)(ii)).

18 See Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), CLI-10-2,
71 NRC 27, 29, 46-48 (2010); AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station),
CLI-09-7, 69 NRC 235, 260, 275-77 (2009).
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measures. One of these orders directed the implementation of mitigative strategies
to maintain or restore core cooling, containment, and spent fuel pool cooling
capabilities in the event of loss of large areas of the plant due to explosions or
fire." Subsequently, we amended our regulations to codify generically applicable
security requirements. The rule was informed by the requirements of the security
orders, and included new provisions identified as part of lessons learned from
the Staff’s review of licensee compliance with the security orders, as well as
other, related activities.”® The Power Reactor Security Rule was the result of
this undertaking, which included two provisions dealing with the implementation
of mitigative strategies that are relevant here: 10 C.F.R. §§50.54(hh)(2) and
52.80(d).?!

Section 50.54(hh)(2) sets forth the mitigative strategies requirements for li-
censees. It provides that:

[e]ach licensee shall develop and implement guidance and strategies intended
to maintain or restore core cooling, containment, and spent fuel pool cooling
capabilities under the circumstances associated with loss of large areas of the plant
due to explosions or fire, to include strategies in the following areas:

(i) [flire fighting;

(ii) [o]perations to mitigate fuel damage; and

(iii) [a]ctions to minimize radiological release.?

Section 52.80(d) applies to COL applicants, like Luminant, requiring each COL
application to include a “description and plans for implementation of the guidance
and strategies” required by section 50.54(hh)(2).23 Applicants and licensees alike
may use the guidance provided in the industry-generated guidance document, NEI
06-12, Revision 2, “as an acceptable means for developing and implementing the
mitigative strategies.”?*

19 See Final Rule: “Power Reactor Security Requirements,” 74 Fed. Reg. 13,926, 13,926, 13,928
(Mar. 27, 2009) (Power Reactor Security Rule) (discussing the “B.5.b” provisions of the order issued
to all operating licensees on February 25, 2002).

207d. at 13,927.

2 d. at 13,969-70.

2210 C.E.R. § 50.54(hh)(2)(i)-(iii). The requirements of section 50.54(hh)(2) are conditions in every
Part 50 operating license. 10 C.F.R. § 50.54.

2310 C.F.R. § 52.80(d).

24power Reactor Security Rule, 74 Fed. Reg. at 13,958. See generally NEI 06-12, B.5.b Phase 2
& 3 Submittal Guideline, Rev. 2 (Dec. 2006) (ADAMS Accession No. ML070090060) (public). The
Nuclear Energy Institute has developed Revision 3 to NEI 06-12, which it submitted to the Staff for
consideration and possible endorsement. See Letter from Douglas J. Walters, Senior Director, New
Plant Deployment, Nuclear Generation Division, NEI, to U.S. NRC (July 17, 2009) at 1 (ADAMS

(Continued)
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Luminant submitted its COL application prior to the effectiveness of the final
Power Reactor Security Rule, but then subsequently submitted its Mitigative
Strategies Report to satisfy the requirements of 10 C.F.R. § 52.80(d). Luminant
stated that it prepared the report using a May 2009 revision to NEI 06-12,
Revision 2.7 Intervenors’ contentions are directed at Luminant’s Mitigative
Strategies Report, and are labeled “MS” to distinguish the new contentions from
the contentions in their initial petition.?® Intervenors challenge “two aspects” of
the Board’s decision, but, in essence, they challenge the dismissal of Contentions
MS-1 and MS-3.2” We discuss each contention in turn.

A. Contention MS-1

Contention MS-1 states that:

[the Mitigative Strategies Report] is deficient because it omits any reference to the
numbers and magnitudes of the fires and explosions that would be expected, for
example, from the impact of a large commercial airliner(s). Without such reference
there is an inadequate basis to determine whether the proposed mitigative strategies
are adequate to comply with 10 C.F.R. § 50.54(hh)(2). Compliance with 10 C.F.R.
§ 50.54(hh)(2) cannot be determined without a determination of the full spectrum
of damage states. At a minimum, [Luminant] should be required to describe dam-
age footprints both quantitatively and qualitatively, including composite damage
footprints, that are reasonably expected with an airstrike(s) and include descriptions
of anticipated physical damage, shock damage, fire spread, radiation exposures to

Accession No. ML092120157) (nonpublic). The Staff has endorsed Revision 3. See DC/COL-ISG-
016, [Final] Interim Staff Guidance, Compliance with 10 CFR 50.54(hh)(2) and 10 CFR 52.80(d) Loss
of Large Areas of the Plant Due to Explosions or Fires from a Beyond-Design Basis Event (June 9,
2010) at 6 (ADAMS Accession No. ML101940484) (public).

23 See Mitigative Strategies Report Transmittal Letter at 1. See generally Letter from Douglas J.
Walters, Senior Director, New Plant Deployment, Nuclear Generation Division, NEI, to Thomas
A. Bergman, Director, Division of Engineering, Office of New Reactors, U.S. NRC (May 1, 2009)
(ADAMS Accession No. ML091310577) (nonpublic) (transmitting a revised version of Revision 2
that predated the submittal of Revision 3).

%6 See Intervenors’ Consolidated Response to the Answers of Applicant and NRC Staff to the
Intervenors’ Contentions Regarding Applicant’s Submittal Under 10 C.F.R. §52.80 and 10 C.F.R.
§ 50.54(hh)(2) (Sept. 11, 2009) at 3 n.3 (nonpublic).

27 See Petition for Review at 1, 3 n.4, 5. While Intervenors do not directly address Contention MS-1,
their references all point to Contention MS-1 even though the issues raised in this contention underlie
all five Mitigative Strategies contentions. See Mitigative Strategies Report Contentions at 13, 15,
17-18.
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emergency responders and the public and other effects such as failure of structural
steel.?8

Intervenors assert that Luminant has not met its burden of showing that the
Mitigative Strategies Report is effective because it does not specify the underlying
assumptions regarding the initiating events and the nature and extent of the
expected damage that the mitigative strategies are intended to address.?® “Without
baseline assumptions about the number and magnitude of fires and explosions,”
Intervenors argue, “there is no reasonable assurance that the mitigative strategies
will be adequate.”

Although they acknowledge that sections 52.80(d) and 50.54(hh)(2) do not
specify the number and magnitude of fires and explosions that a COL applicant
must consider, Intervenors argue that the regulatory history contemplates that
applicants will use aircraft attacks as a baseline for the expected damage.’!
Intervenors argue that the results of an aircraft impact are quantifiable and “known
sufficiently to tailor [an appropriate] response strategy.”? Intervenors suggest
that the Aircraft Impact Rule and its corresponding guidance should inform
Luminant’s choice of mitigative strategies because the rule and the guidance
provide descriptions of the effects of aircraft impacts.®

Intervenors also question Luminant’s use of the mitigative strategies guidance
in NEI 06-12 because it permits the use of a “flexible response,” without requiring
a discussion of the number and magnitude of fires and explosions.** According
to Intervenors, the guidance is contradictory because on the one hand it explains
that there are no means to predict the nature and extent of damage to the plant,
while on the other it implies that there is a known “spectrum of potential damage

28 Mitigative Strategies Report Contentions at 5 (citing 10 C.F.R. § 50.150; NEI 07-13, Methodology
for Performing Aircraft Impact Assessments for New Plant Designs, Rev. 7, Public Version (May
2009) at 32-36 (ADAMS Accession No. ML091490723) (NEI 07-13, Revision 7)).

P See id. at 11.

01d. at 11-12.

3U1d. at 6-7.

321d. at 9.

31d. at 5, 10-11 (citing 10 C.F.R. § 50.150; NEI-07-13, Revision 7). The Aircraft Impact Rule was
promulgated separately from the Power Reactor Security Rule. See Final Rule: “Consideration of
Aircraft Impacts for New Nuclear Power Reactors,” 74 Fed. Reg. 28,112 (June 12, 2009) (Aircraft
Impact Rule). The rule requires designers of new nuclear plants to conduct an assessment of the
effects of a large commercial aircraft impact on a nuclear power plant, and based on that assessment,
discuss design features that will mitigate the effects of an aircraft impact. See id. at 28,112-13. See
also Power Reactor Security Rule, 74 Fed. Reg. at 13,957. The Power Reactor Security Rule differs
from the Aircraft Impact Rule because it focuses on operational activities rather than design features,
and because it focuses on fires and explosions from any cause, rather than aircraft impacts alone. See
Power Reactor Security Rule, 74 Fed. Reg. at 13,957-58.

3 Mitigative Strategies Report Contentions at 8.
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states.”> Intervenors assert that if there is a known spectrum of potential damage
states, then Luminant must define the damage states and demonstrate that its
strategies will effectively mitigate them.*®

The Board dismissed Contention MS-1 because it did not find in the rules or the
Atomic Energy Act any express or implied requirement that an applicant discuss
damage states or the number and magnitude of fires and explosions to demonstrate
the effectiveness of the proposed mitigative strategies.’’ First noting that the rules
did not require expressly a discussion of damage states, the Board then analyzed
whether such a requirement could be implied.?® In doing so, the Board reviewed
Commission precedent, the regulatory history of the Power Reactor Security
Rule, and general principles of statutory construction, focusing on our intent
in adopting sections 52.80(d) and 50.54(hh)(2).* Rather than finding anything
in the Statements of Consideration for these sections to support Intervenors’
arguments, the Board found indications of intent to the contrary.** The Board
pointed to a response to a comment rejecting as not “necessary, or even practical,”
a suggestion that the rule “specify types of fires and explosions and areas most
susceptible to damage.”*' The Board also noted that we considered including
fourteen specific strategies in section 50.54(hh)(2), but rejected this approach for
a more flexible, general performance-based approach.*? Both of these examples,
the Board reasoned, while not precisely on point, suggest a lack of intent to require
applicants to define damage states or specify a particular number and magnitude
of fires and explosions.®

The Board also was not persuaded by Intervenors’ argument that it will
be “impossible” to evaluate the effectiveness of Luminant’s proposals in the
Mitigative Strategies Report without knowing the “full spectrum of damage
states.”* The Board observed that the NRC has the ability to evaluate the
proposed mitigative strategies based on experience from the assessments that
the agency undertook at existing plants in response to the September 11, 2011

331d. at 9 (pointing out that the guidance acknowledges that the mitigative strategies might not
“‘ensure success under the full spectrum of potential damage states’”).

36 See id. at 9.

37 See LBP-10-5 (slip op. at 30-31).

38 1d. (slip op. at 30).

3 See id. (slip op. at 31-35).

4014, (slip op. at 32).

4114, (slip op. at 32). See also Power Reactor Security Requirements; Supplemental Proposed Rule,
73 Fed. Reg. 19,443, 19,445 (Apr. 10, 2008) (Supplemental Proposed Power Reactor Security Rule).

42 LBP-10-5 (slip op. at 32-33). See also Power Reactor Security Rule, 74 Fed. Reg. at 13,957.

43 LBP-10-5 (slip op. at 32-33).

4 1d. (slip op. at 33).
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terrorist attacks.* In addition, the Board pointed out that Intervenors could have
“postulated some examples of damage states and made any arguments they might
have that the measures described in [Luminant’s] Report would not be able
to mitigate them.”#¢ Applying principles of statutory interpretation, the Board
declined to insert into the regulations a requirement to specify damage states or
the number and magnitude of fires and explosions with Commission intent to
the contrary and without a showing that such a requirement is “‘unavoidable’ or
‘imperatively required.”””#” Ultimately, the Board reasoned that Intervenors were
attempting to impose an additional requirement that is not present in the Power
Reactor Security Rule, contrary to 10 C.F.R. § 2.335.¥® Thus, the Board found
that Intervenors failed to show that a specification of damage states or fires and
explosions is required, and dismissed the contention.*

In their petition for review, Intervenors maintain that the regulatory history
supports their view of the section 50.54(hh)(2) requirements.”® Intervenors ref-
erence a statement in the final rule that the purpose of section 50.54(hh)(2) is
to ensure that licensees “‘will be able to implement effective mitigation mea-
sures.””’>! Intervenors rely on the use of the word “effective” to support their
claim that Luminant must specify the damage states and the scale of fires and
explosions, reiterating that without this information, we and the Staff will be
unable to determine the effectiveness of the mitigative strategies.”? According
to Intervenors, the “fundamental flaw” in the Board’s decision is the Board’s
failure to require Luminant to demonstrate the “effectiveness” of the mitigative
strategies. Intervenors take this to mean that the Board implicitly approved
Luminant’s mitigative strategies.”

The Board’s analysis of the rule is sound, and we decline to disturb it.
Intervenors’ arguments on this point amount to an impermissible challenge to
sections 50.54(hh)(2) and 52.80(d). In essence, Intervenors would have us
substitute their interpretation of “effective” mitigation strategies for ours.

As the Board stated, our intent is apparent from the regulatory history of sec-
tions 52.80(d) and 50.54(hh)(2). Contrary to Intervenors’ assertions, we contem-

1d. (slip op. at 33 & n.151)

4614, (slip op. at 33) (emphasis in original).

471d. (slip op. at 34) (quoting 2A Norman J. Singer, Statutes and Statutory Construction § 47:38, at
393-95 (6th ed. 2000)).

8 1d. (slip op. at 35).

“d. (“Intervenors have not shown that the information they argue should be contained in the
Mitigative Strategies Report is ‘required by law.”” (quoting 10 C.F.R. § 2.309(f)(1)(vi))).

30 petition for Review at 3.

S11d. at 4 (quoting Power Reactor Security Rule, 74 Fed. Reg. at 13,597) (emphasis omitted).

52 See id. at 3-5.

33 Petition for Review at 4-5.
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plated a flexible approach for maintaining or restoring core cooling, containment,
and spent fuel pool cooling capabilities in the event of loss of large areas of the
plant.>* We explained that, consistent with the security orders imposed on licensees
after September 11, 2001, the rule “called for development of mitigation measures
to generally deal with the situation in which large areas of the plant were lost due
to fires and explosions, whatever the beyond-design basis initiator.”> Although
we considered comments suggesting that the rule be narrowed to certain types of
events,’® or that the rule “specify [the] types of fires or explosions . . . or what
areas of the plant are considered particularly susceptible to damage or destruction
by fire or explosion,”’ we “decided that the more general performance-based
language . . . [that we adopted] was a better approach.”*® Moreover, we rejected
a comment suggesting that the rule require demonstration of the ability to handle
an aircraft impact.” And as the Board noted, we contemplated including fourteen
specific strategies in section 50.54(hh)(2) that were part of the original security
orders, but opted for more flexible language.®® Therefore, the regulatory history
directly contradicts Intervenors’ assertions that Luminant must specify damage
states or the number and magnitude of fires and explosions, or that Luminant
must use aircraft impacts as a baseline to plan mitigative strategies. At bottom,
Intervenors would have us impose upon Luminant requirements expressly not
called for in our regulations. This proposition constitutes an improper collateral
attack upon our regulations; the Board therefore correctly rejected Intervenors’
challenge.*

At the contention admissibility stage, the burden is on Intervenors to demon-

54 See Power Reactor Security Rule, 74 Fed. Reg. at 13,928.

35 Supplemental Proposed Power Reactor Security Rule, 73 Fed. Reg. at 19,445 (emphasis added).

36 See Power Reactor Security Rule, 74 Fed. Reg. at 13,933 (rejecting a comment that we limit
section 50.54(hh) to beyond-design-basis security events).

57 Supplemental Proposed Power Reactor Security Rule, 73 Fed. Reg. at 19,445 (finding it not
“necessary, or even practical” to incorporate the additional requirements into section 50.54(hh)).
The final rule explains that section 50.54(hh)(2) requires “the use of readily available resources and
identification of potential practicable areas for the use of beyond-readily-available resources” —
indicating our preference for practicability. Power Reactor Security Rule, 74 Fed. Reg. at 13,928.

3 1d. at 13,957. See also Supplemental Proposed Power Reactor Security Rule, 73 Fed. Reg. at
19,445 (noting the success of the general performance criteria approach when implementing the
security order requirements).

39 See Supplemental Proposed Power Reactor Security Rule, 73 Fed. Reg. at 19,445. See also Power
Reactor Security Rule, 74 Fed. Reg. at 13,933.

60 power Reactor Security Rule, 74 Fed. Reg. at 13,957 (recognizing that “future reactor facility
designs . . . may contain features that preclude the need for some of these strategies”).

61 See generally 10 C.F.R. § 2.335.
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strate a deficiency in the application.®? In this case, however, Intervenors attempt
to shift the burden to Luminant. For example, Intervenors state that the Mitigative
Strategies Report “may be adequate for its stated purpose but there is no way
to [make that determination] without a defined description of the event(s) to
which the . . . mitigative strategies apply.”® Intervenors agreed that it would have
been possible to hypothesize at least some event descriptions or damage states.**
Yet Intervenors made no attempt to identify circumstances where the strategies
identified in Luminant’s report might be inadequate.®

Finally, as discussed above, Intervenors argue that in dismissing their con-
tention, the Board implied that Luminant’s Mitigative Strategies Report meets the
requirements of 10 C.F.R. § 52.80(d) and 50.54(hh)(2).% Had the Board done so,
this would have been an improper finding on the merits.”” We find, however, that
the Board made no such merits determination. Rather, the Board appropriately
focused on the contention admissibility requirements, and found that Intervenors
had not met their burden of showing that the information they claimed to be miss-
ing is “required by law.”% We find no error in the Board’s ruling on Contention
MS-1.

B. Contention MS-3

Intervenors also challenge the Board’s decision to exclude Contention MS-3,
in which Intervenors assert that:

the . . . Mitigative Strategies Table is deficient because it fails to substantiate its
assertion that the existing dose projection models currently referenced by [Luminant]

62 See 10 C.E.R. § 2.309(f)(1)(vi). See also Oyster Creek, CLI-09-7, 69 NRC at 276; Arizona Public
Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 156
(1991).

63 Mitigative Strategies Report Contentions at 9.

64 See Tr. at 556 (nonpublic); LBP-10-5 (slip op. at 33).

65 See generally 10 C.F.R. §2.309(f)(1)(vi) (to show a genuine dispute with the applicant on
a material issue of law or fact, a contention must include references to specific portions of the
application that the petitioner disputes and the supporting reasons for each dispute).

66 See Petition for Review at 5.

67 See Final Rule: “Changes to Adjudicatory Process,” 69 Fed. Reg. 2182, 2190 (Jan. 14, 2004) (“The
contention standard does not contemplate a determination of the merits of a proffered contention.”).

%81 BP-10-5 (slip op. at 35) (citing 10 C.F.R. § 2.309(f)(1)(vi)). Further illustrating the Board’s focus
on contention admissibility and not the merits, the Board provided the parties with the opportunity to
submit legal briefs on the issue whether the Board should infer a “damage states” requirement in the
mitigative strategies regulations. See Tr. at 717 (public). See generally Letter from Robert V. Eye,
counsel for Intervenors, to Administrative Judges (Nov. 20, 2009) (public); Letter from Jonathan M.
Rund, counsel for Luminant, to Administrative Judges (Nov. 27, 2009) (public); Letter from Susan H.
Vrahoretis, counsel for the Staff, to Administrative Judges (Nov. 30, 2009) (public).
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in its existing . . . emergency plan are adequate to project doses to onsite responders
under the conditions envisioned for this event, as specified by [Mitigative Strategies
Table] Item 1.3.3. Without an appropriately detailed and accurate model, [Luminant]
cannot demonstrate that its plan for mitigating [loss of large areas] can be effectively
executed without subjecting on-site responders to excessive radiation exposure.
[Luminant] has not conducted a dose assessment necessary to establish that the
mitigative strategies could be implemented without reliance on extraordinary or
heroic actions. Further, [Luminant] has not established that the dose assessment
models are adequate to do the assessment in any event, taking into account the full
spectrum of damage states.®

Intervenors argue that conditions that would necessitate the mitigative strategies
likely will be “extreme and complex,” and “may well exceed those that emergency
responders would be expected to encounter under the existing . . . emergency
plan.””® Because the conditions will differ, Intervenors argue, the burden is on
Luminant to demonstrate that the dose assessment model in the existing emer-
gency plan “is capable of real-time, accurate dose assessment for the responders
executing the complex mitigative actions.”’!

The contention references the table in Luminant’s Mitigative Strategies Report,
in which Luminant states that existing emergency plan procedures address dose
projections for event responders, and also will include proposed Units 3 and 4.7
Intervenors assert that Luminant’s statement is ambiguous because it “neither
commits to assessing the adequacy of its current dose projection approach for use

% Mitigative Strategies Report Contentions at 15. For this contention, the Intervenors attach a
declaration from their expert, Dr. Edwin Lyman, who generally asserts that he is “responsible for the
factual content and expert opinions expressed in [Contention MS-3].” Declaration of Dr. Edwin S.
Lyman in Support of Petitioners’ Contentions (Aug. 10, 2009) 4. Dr. Lyman also provided support
for Contention MS-4, which is not specifically at issue here.

70 Mitigative Strategies Report Contentions at 15.

"VId. Intervenors offer as an example the potential for refilling spent fuel pools manually or
using portable pumps, which could lead to “prolonged deployment” in high radiation areas. Id. In
addition, Intervenors assert that the Mitigative Strategies Report must address how the volunteer
and professional emergency responders identified in the existing emergency plan will be identified,
trained, and mobilized. Id. at 16. With regard to the identification, training, and mobilization of
emergency responders, Luminant pointed out that other items in the Mitigative Strategies Table
provide this information. See Luminant’s Answer Opposing Late-Filed Contentions Regarding the
Mitigative Strategies Report (Sept. 4, 2009) at 21 n.70 (nonpublic). The Board majority did not
expressly address this argument in rejecting the contention. See LBP-10-5 (slip op. at 48-53). To
the extent that Intervenors continue to challenge this element of the Mitigative Strategies Report, that
challenge is not litigable, as its assertions do not take issue with the particulars of the report.

72 Mitigative Strategies Table at 11.
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in [loss of large area] mitigation scenarios, nor uses the current models to ‘discuss
the impact from dose.”””?

A majority of the Board, with Judge Young dissenting in part, rejected Con-
tention MS-3. The majority found that to the extent the contention incorporated
arguments from Contention MS-1 regarding the consideration of the “full spec-
trum of damage states,” it is inadmissible for the same reasons as Contention
MS-1.7* In finding the remainder of the contention inadmissible, the majority
noted that section 52.80(d) requires only a “description and plans,” where more
detailed procedures and inspections will be required after a COL is issued but
before plant operation.” Although the majority agreed that the wording of Lu-
minant’s statement in the Mitigative Strategies Table is “somewhat cryptic, at
best,” the majority reasoned that, although they were “troubled” by the accuracy
of the statement, this did not give rise to a legal requirement.” Thus, the majority
rejected the contention for failing to satisfy 10 C.F.R. §2.309(f)(1)(vi) because
Intervenors did not demonstrate that a dose evaluation or dose assessment model
is required now, nor did Intervenors challenge the dose assessment model in the
existing emergency plan.””

Judge Young would have admitted a narrowed version of Contention MS-3.
She agreed that sections 52.80(d) and 50.54(hh)(2) do not require an evaluation of
existing dose projection models or a dose assessment, and agreed that Intervenors
did not affirmatively challenge Luminant’s dose assessment model.”® But Judge
Young would have admitted the contention to the extent that it questioned the
accuracy of Luminant’s statement in the Mitigative Strategies Table, on the basis
that Intervenors’ arguments “go to the accuracy of whether, in fact, there exists

73 Mitigative Strategies Report Contentions at 16-17. Intervenors allude to Luminant’s incorporation
of the dose assessment “expectation” from a draft of NEI 06-12, Revision 3, see Mitigative Strategies
Report Contentions at 15; Tr. at 662 (nonpublic), which guides applicants to “[e]valuate existing dose
projection models for their adequacy in projecting doses to event responders onsite.” NEI 06-12, B.5.b
Phase 2 & 3 Submittal Guideline, Rev. 3 (Sept. 2009) at 20 (ADAMS Accession No. ML092890400)
(nonpublic). At the prehearing conference, counsel for Luminant explained that the expectation does
not appear in NEI 06-12, Revision 2, but in a later revision to that document. See Tr. at 661. It is
unclear from the record which version of NEI 06-12 the parties were referring to, but the September
2009 version of NEI 06-12, Revision 3 cited above contains the referenced “expectation” language.

74 LBP-10-5 (slip op. at 48).

3 1d. (slip op. at 52) (citing Power Reactor Security Rule, 74 Fed. Reg. at 13,933).

714, (slip op. at 51). The Board majority noted a lack of reference to an evaluation, past or future.

"7 Id. (slip op. at 53).

78 1d. (slip op. at 75) (Young, J., Additional Statement).
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any actual such evaluation, or assessment, of existing dose projection models, or
any commitment to undertake such a task.””

Intervenors fault the majority for “diminish[ing] the significance of dose
projection modeling” for the purposes of planning mitigative strategies by “rel-
egat[ing]” it to “an activity that falls outside the adjudicative process and that
can be completed as an operational matter.”%° Intervenors assert that the purpose
of the dose projection models is to “determine whether the mitigative strategies
can be accomplished without resort to extraordinary or heroic acts.”®! Intervenors
reason that the effectiveness of the mitigative strategies depends on the ability of
responders to perform them without receiving high radiation doses.?? According
to Intervenors, the majority “erroneously approves [the] omission of any substan-
tiation that radiation dose projection models in [the] emergency plan are sufficient
to estimate doses to personnel who respond to [loss of large area events].”3

We find no error in the Board majority’s ruling on Contention MS-3. In-
tervenors again attempt, improperly, to shift the burden to Luminant, when the
burden rests with Intervenors at the contention admissibility stage. Intervenors
claim that Luminant has not shown that the emergency plan dose projection ap-
proach is adequate for assessing dose during loss of large area events.?* Our rules
require intervenors to assert a sufficiently specific challenge that demonstrates
that further inquiry is warranted.®> Here, Intervenors have not challenged the
adequacy of the dose projection models provided in Luminant’s application.’

1d. (slip op. at 80). See also id. (slip op. at 77 n.317) (observing that “[o]n its face the statement
in question is a conclusory one, which does not indicate that any ‘evaluation’ has taken place, or will
take place”).

80 petition for Review at 8.

81 1d.

82 See id. at 7-8.

81d. at 5.

84See id. at 7 (shifting the burden to Luminant “to show that the strategy for dose projection
contained in the existing . . . emergency plan is capable of real-time, accurate dose assessment for the
responders executing the complex mitigative actions”).

85 See 10 C.F.R. § 2.309(f)(1)(i)-(vi); Oyster Creek, CLI-09-7, 69 NRC at 276; Palo Verde, CLI-91-
12, 34 NRC at 156.

86 Intervenors also reference the proposed emergency plan for Units 3 and 4 in their discussion
of Contention MS-3. See Mitigative Strategies Report Contentions at 16. As the Board noted,
Intervenors do not question the dose information in the proposed emergency plan. LBP-10-5 (slip
op. at 48 n.214). See generally Comanche Peak Nuclear Power Plant Units 3 and 4, Combined
License Application, Part 5— Emergency Plan, Rev. 0, Appendix 2, at A2-2 to A2-4 (Sept. 19, 2008)
(ADAMS Accession No. ML082680315) (public) (describing the dose assessment models for Units
3 and 4). Luminant has since revised its emergency plan, but appears to use the same dose assessment
approach. See Comanche Peak Nuclear Power Plant Units 3 and 4, Combined License Application,
Part 5 — Emergency Plan, Rev. 1, Appendix 2, at A2-2 to A2-4 (Nov. 20, 2009) (ADAMS Accession
No. ML100081186) (public).
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As Intervenors acknowledge, the Mitigative Strategies Report, which is part
of the COL application, “effectively adopts the . . . dose projection models in
the existing emergency plan for Comanche Peak Units 1 [and] 2.”% At most,
Intervenors assert that events necessitating the mitigative strategies required by
section 50.54(hh)(2) differ from those contemplated in the existing emergency
plan, and by extension, what is contemplated in the emergency plan is inadequate
for events necessitating 50.54(hh)(2) mitigative strategies.®® But this is insufficient
to support the admission of a contention. The Board majority appropriately found
Intervenors’ support lacking when it rejected Contention MS-3.% Moreover, we
disagree with Intervenors’ assertion that by rejecting the contention, the majority
“diminished the significance” of dose projection models. To the contrary, the
majority correctly focused on the contention admissibility standards, and made
no comment about the dose projection models as a general matter.

Nor do we agree with Judge Young’s view that Intervenors have impliedly
challenged the “accuracy of Luminant’s representation” that it has evaluated
or will evaluate its existing dose projection models. Judge Young transforms
Intervenors’ challenge from one concerning the accuracy of the dose projection
models to one concerning the “accuracy of Luminant’s representation” — two
distinctly different challenges. Intervenors focus on the ability of the dose pro-
jection models to assess dose in the event of a loss of large area of the plant. We
see no assertion that Luminant has misrepresented that it has evaluated or will
evaluate the models.”

Moreover, before us, Intervenors continue to challenge the accuracy of the dose
projection models. Intervenors repeat Judge Young’s view without commenting
on or adopting it, and they argue that the majority “questioned the accuracy
of the dose projections” when it acknowledged the ambiguity in Luminant’s
representation.’! On this point, Intervenors misunderstand the majority opinion.
The majority observed that Luminant’s statement was ambiguous as to whether
it has evaluated or will evaluate the models, not that the dose projection models
are inaccurate. But Intervenors’ characterization of the statement shows that they
remain focused on the accuracy of the dose projection models, not the accuracy
of Luminant’s statements. In any event, even if Intervenors could be said to
have challenged the accuracy of Luminant’s representations, we would require
far more than mere suggestion. Intervenors would be required to assert, with

87 petition for Review at 6.

88 See Petition for Review at 7-8; Mitigative Strategies Report Contentions at 15.

89 See LBP-10-5 (slip op. at 49) (observing that none of Intervenors’ factual assertions provide
support for a requirement that Luminant: (1) substantiate its assertions in the table, or (2) provide a
dose assessment, nor do they “challenge the adequacy of the dose assessment model”).

90 See generally Mitigative Strategies Contentions at 15-17.

91 Petition for Review at 6-7.
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particularity and support, that there are misrepresentations or other inaccuracies
in the application.?> They have not done so here. Accordingly, we decline to
disturb the majority’s ruling on Contention MS-3.9

One other matter merits mention. Intervenors ask us to take “official notice”
of the occurrence of the recent nuclear events in Japan.®* On March 11, 2011, the
Great East Japan Earthquake struck off the coast of Honshu Island, precipitating
a large tsunami. These events caused widespread devastation across northeastern
Japan, and severely damaged the Fukushima Daiichi Nuclear Power Plant.®> At the
current time, the agency continues to gather and examine all available information
regarding the events at the Fukushima Daiichi Nuclear Power Plant. Intervenors
do not, as part of their petition for review, seek particular relief with respect to
the Japan events. For the purposes of ruling on the petition, we must look to the
adjudicatory record before us. As discussed above, Intervenors have not shown
that the Board erred in dismissing their Mitigative Strategies contentions.

We note, however, that Intervenors joined in a petition requesting, among
other things, that we suspend “all decisions” regarding the issuance of COLs,
pending completion of several actions associated with the recent nuclear events
in Japan. Intervenors did not serve the petition on this docket, but our ruling is
nonetheless instructive here.’® Our decision includes a brief summary of the Japan
events as we currently understand them, as well as a recitation of the agency’s

92 Cf. GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 207
(2000) (“[A]bsent [documentary] support, this agency has declined to assume that licensees will
contravene our regulations.”); Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and
2), CLI-93-16, 38 NRC 25, 31-32 (1993) (explaining that challenges to an applicant’s or licensee’s
character require sufficient support).

93 Luminant states before us that after the Board rendered its decision, it amended the Mitigative
Strategies Table for this item, clarifying that “during a [loss of large area event], the dose for onsite
responders would be ‘sampled, monitored and estimated in real time, on location and using actual
dose readings to project exposure,”” and stating that “‘[t]his provides the most accurate assessment
of dose to control and ensure federal exposure requirements are followed and limits are not exceeded
by either onsite or offsite responders.”” Luminant Answer at 22 n.81 (quoting Luminant Generation
Company LLC, Comanche Peak Nuclear Power Plant Units 3 & 4, Loss of Large Areas of the Plant
Due to Explosions or Fire, Mitigative Strategies Description and Plans Required by 10 CFR 50.80(d),
Rev. 1 (Oct. 2010) at 23 (ADAMS Accession No. ML103060048) (nonpublic)).

94 See Intervenors’ Reply to Luminant at 1 n.2; Intervenors’ Reply to Staff at 1 n.2.

e

%3 See “Recommendations for Enhancing Reactor Safety in the 21st Century, The Near-Term Task
Force Review of Insights from the Fukushima Dai-ichi Accident” (July 12, 2011) at 7-9 (transmitted to
the Commission via SECY-11-0093, “Near-Term Report and Recommendations for Agency Actions
Following the Events in Japan” (July 12, 2011) (ADAMS Accession No. ML11186A950) (package)).

% See generally Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi
Nuclear Power Station Accident (Apr. 14, 2011, corrected Apr. 18, 2011) (ADAMS Accession No.
ML111080855); Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend

(Continued)
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regulatory response to date. Among other things, we ruled that, to the extent that
the Fukushima events provide the basis for matters appropriate for litigation in
individual proceedings, our procedural rules contain ample provisions through
which litigants may seek to raise them.®’

III. CONCLUSION

For the reasons set forth above, we deny the petition for review and affirm the
Board’s ruling in LBP-10-5. Because this Order includes information extracted
from Luminant’s Mitigative Strategies Report, it is being served on the parties
through the nonpublic docket for this proceeding.”® We direct Luminant to review
the nonpublic version of this decision, and, within 7 days, advise whether the
decision, in whole or in part, may be released to the public. If Luminant is of the
view that the decision is releasable only in redacted form, we direct Luminant to
indicate where redaction is necessary.”

IT IS SO ORDERED.!®

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 4th day of October 2011.

all Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 20, 2011) (ADAMS
Accession No. ML111101075).

97 See CLI-11-5, 74 NRC 141, 170 (2011); 10 C.E.R. §§2.309(c), 2.309(f), 2.326. Indeed, Inter-
venors have filed a motion to reopen the proceeding, together with a new contention relating to the
Fukushima events. See Motion to Reopen the Record and Admit Contention Regarding the Safety
and Environmental Implications of the Nuclear Regulatory Commission Task Force Report on the
Fukushima Dai-ichi Accident (Aug. 11, 2011). The Secretary has referred the motion to the Chief
Administrative Judge of the Atomic Safety and Licensing Board Panel. See Order (Aug. 30, 2011)
(unpublished).

98 See supra note 8 and accompanying text.

% On October 4, 2011, Luminant advised that it did not object to public release of this decision in
its entirety. Notification Regarding Release of CLI-11-09 (Oct. 4, 2011) at 1.

100 Commissioner Magwood did not participate in this matter.
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PROGRESS ENERGY FLORIDA, INC.
(Levy County Nuclear Power Plant,
Units 1 and 2) September 27, 2011

SUMMARY DISPOSITION
APPEALS, INTERLOCUTORY

A denial of summary disposition does not constitute a “full or partial initial
decision” warranting immediate Commission review. See Entergy Nuclear Gen-
eration Co. (Pilgrim Nuclear Power Station), CLI-08-2, 67 NRC 31, 34 (2008).

APPEALS, INTERLOCUTORY
Appellate review of interlocutory Licensing Board orders is disfavored, and
will be undertaken as a discretionary matter only in extraordinary circumstances.

See Entergy Nuclear Operations, Inc. (Indian Point, Units 2 and 3), CLI-09-6, 69
NRC 128, 133-37 (2009).

MEMORANDUM AND ORDER

The NRC Staff has appealed the Atomic Safety and Licensing Board’s order
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denying a motion for summary disposition filed by the applicant, Progress Energy
Florida, Inc. (Progress), in this combined license (COL) proceeding.! As discussed
below, we deny review because the order is not ripe for review under our rules of
practice.

I. BACKGROUND

The proceeding involves Progress’s application to construct and operate a
2000-megawatt facility in Levy County, Florida, consisting of two units of the
Westinghouse AP1000 design. Three organizations, the Green Party of Florida,
the Nuclear Information and Resource Service (NIRS), and the Ecology Party of
Florida (collectively, Joint Intervenors), filed a timely petition to intervene in the
proceeding, and were admitted as parties.

There are currently two contentions pending before the Board. The contention
at issue here, Contention 8A, concerns the adequacy of Progress’s plans for
handling and long-term storage of low-level radioactive waste (LLRW). Joint
Intervenors’ concerns arise from the closure of the Barnwell, South Carolina,
LLRW disposal facility to waste generated outside the Atlantic Compact, and the
apparent unavailability of LLRW disposal for waste generated at the proposed
Florida facility.?

Initially, the Board admitted two contentions on LLRW: Contention 7, which
concerned the environmental impacts of LLRW storage, and Contention 8, which
challenged the safety aspects of the same processes.’ In response to a Staff
Request for Additional Information (RAI), Progress proposed to amend the

'See LBP-10-20, 72 NRC 571 (2010); Memorandum and Order (Denying Motion for Reconsidera-
tion of LBP-10-20) (Dec. 22, 2010) (Order on Reconsideration) (unpublished).

2 See generally NRC Regulatory Issue Summary 2008-32: Interim Low Level Radioactive Waste
Storage at Reactor Sites (Dec. 30, 2008) (ADAMS Accession No. ML082190768) (discussing the
Barnwell closure, and consolidating relevant information on interim long-term storage of LLRW);
NRC Regulatory Issue Summary 2011-09: Available Resources Associated with Extended Storage of
Low-Level Radioactive Waste (Aug. 16, 2011) (ADAMS Accession No. ML111520042) (informing
addressees, among other things, of a consolidated list of available resources that will assist with the
extended storage of LLRW). The other pending contention, concerning environmental impacts to
ground and surface water, is not before us today.

3 See LBP-09-10, 70 NRC 51 (2009). Progress appealed this decision. We affirmed the admission of
the LLRW contentions, although further narrowed. See CLI-10-2, 71 NRC 27, 47-48 (2010) (excluding
challenges to storage of Greater-than-Class-C waste). After the Staff issued its Draft Environmental
Impact Statement (DEIS), the Board dismissed Contention 7 as moot, and subsequently rejected a
proposed new contention on the DEIS. See Memorandum and Order (Granting Motion for Summary
Disposition of Contention 7 as Moot) (Sept. 8, 2010) (unpublished); Memorandum and Order (Denying
Contention 7A) (Mar. 16, 2011) (unpublished).
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relevant sections of its application, stating that it would add more storage, if
necessary, consistent with relevant NRC guidance.*

Progress and the Joint Intervenors subsequently sought dismissal of Contention
8, based on a settlement of the contention; the Board approved the settlement,
and dismissed Contention 8.5 Joint Intervenors then filed a new contention,
Contention 8A, challenging the adequacy of Progress’s revised plans for onsite
LLRW management and storage.® The Board admitted Contention 8A,” and
Progress filed a motion for summary disposition almost immediately.?

A majority of the Board (with Judge Baratta dissenting) denied Progress’s
motion for summary disposition of Contention 8A. At bottom, the majority
agreed with Joint Intervenors that the information provided in Progress’s RAI
response did not set forth an adequate plan to satisfy the relevant NRC regulations.
The Board majority concluded that, as a matter of law, Progress’s revised plans
to manage and store LLRW onsite did not satisfy 10 C.F.R. §52.79(a)(3),
because Progress did not provide “a level of information sufficient to enable the
Commission to reach a final conclusion,” prior to issuance of the combined license,
to resolve whether the application would comply with applicable provisions of 10
C.F.R. Part 20.° The Board further opined that Progress “may wish to revise and
resubmit” this portion of its COL application.'” The same Board majority denied
Progress’s subsequent motion for reconsideration.!!

#Levy Nuclear Plant Units 1 and 2, Response to NRC Request for Additional Information Letter
No. 073 Related to SRP Section 11.4 for the Combined License Application, dated November 4, 2009
(Dec. 4,2009) at 2-5 (amending sections 11.4-1 and 11.4-2 of its Final Safety Analysis Report (FSAR))
(RAI Response) (ADAMS Accession No. ML093440353). See generally NUREG-0800, “Standard
Review Plan for the Review of Safety Analysis Reports,” ch. 11.4, Solid Waste Management System
(Rev. 3, 2007), and NUREG-1793, “Final Safety Evaluation Report Related to Certification of the
AP1000 Standard Design,” ch. 11, Radioactive Waste Management (2004). Progress also stated that
it would implement a waste minimization plan that would consider various strategies for reducing
waste. RAI Response at 2.

3 See Joint Motion for Approval of Settlement and Dismissal of Contention 8 (Apr. 14, 2010) (stating
that Progress provided information curing the omission in its application, and that Joint Intervenors
agreed Contention 8 should be dismissed); Order (Approving Settlement and Dismissal of Contention
8) (Apr. 21, 2010) (unpublished).

6 Motion by Joint Intervenors to Amend Contention 8 on So-Called “Low-Level” Radioactive Waste
and Safety Issues Associated with Extended On-Site Storage (May 14, 2010) at 3.

7Memorandum and Order (Ruling on Joint Intervenors” Motion to File and Admit New Contention
8A) (Aug. 9, 2010) (unpublished).

8 Motion for Summary Disposition of Contention 8A (Aug. 27, 2010).

LBP-10-20, 72 NRC at 606.

074,

1 See Order on Reconsideration. Judge Baratta dissented from the majority’s ruling on both the
summary disposition motion and the motion for reconsideration. He concluded that Progress had

(Continued)
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The NRC Staff now seeks review of LBP-10-20, arguing that the Board’s
decision should be reversed, and that Contention 8A should be resolved in
Progress’s favor. As discussed below, we deny review of this interlocutory Board
decision. In any event, now pending before the Board is a motion for summary
disposition that has the potential to resolve the contention.

II. DISCUSSION

The Staff argues that the Board’s order denying summary disposition is
reviewable immediately, even though it was not styled a “partial initial decision”
and is not otherwise a final decision under traditional Commission jurisprudence.'?
Progress joins the Staff in urging us to grant review."

The Staff argues that the decision is ripe for appellate review because it is
a de facto partial initial decision, in that the Board effectively has resolved
the contention in the Joint Intervenors’ favor.'* The Staff points to the Board
majority’s finding that no material fact remains in dispute.'> Alternatively, the
Staff argues that because there are no remaining safety contentions, the Board
majority’s ruling qualifies for immediate appellate review because it resolves a
“major segment of the case.”!® The Staff cites a longstanding practice initiated by
our (now defunct) Appeal Board to allow petitions for review of Board rulings
that dispose of a “major segment of the case.”!’

provided a sufficient level of information in its application relative to LLRW storage, and therefore
was entitled to summary disposition. LBP-10-20, 72 NRC at 608-15. Judge Baratta considered the
regulatory scheme as a whole, and determined that, given the simple statement in section 52.79(a)(3)
that a COL applicant provide information necessary to provide “the means for controlling and limiting
radioactive effluents . . . ,” logically requires less detail than is required under section 52.79(a)(4). In
contrast, that section specifies more detailed design information that must be included with respect to
the certain elements of the proposed facility. Although Judge Baratta agreed with the decision to deny
reconsideration, he reiterated his argument that the Board’s original ruling was in error, and added
that, in his view, the ruling is ripe for our review. Order on Reconsideration at unnumbered page 7
(Additional Comments of Judge Anthony J. Baratta).

I2NRC Staff Petition for Review of the Licensing Board’s Decision in LBP-10-20 Denying the
Applicant’s Motion for Summary Disposition (Dec. 10, 2010) at 5-6 (Staff Petition).

13 Progress Energy Florida, Inc.’s Brief in Support of NRC Staff’s Petition for Review of LBP-10-20
(Dec. 20, 2010) (Progress Brief). Joint Intervenors did not file an answer. See Joint Intervenors Note
to All (Dec. 24, 2010).

141 BP-10-20, 72 NRC at 586 (“[W]e rule that there is no genuine issue of material fact in dispute
and that, as a matter of law, PEF’s LLRW plan does not satisfy 10 C.F.R. § 52.79.”).

15 Staff Petition at 4 (citing LBP-10-20, 72 NRC at 586-90).

1914, at 6.

17 See, e.g., Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-731,

(Continued)
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The Board did indeed indicate that any remaining factual disputes were not
“material” to its finding that the COL application does not satisfy 10 C.F.R.
§52.79(a).'® In denying Progress’s reconsideration motion, however, the Board
majority expressly stated that it intended its decision to be a denial of summary
disposition, not an “initial decision.” The majority’s stated concern was that
“[s]Juch a label [could] serve as a device to delay [the] proceeding, hold it in
abeyance, or otherwise terminate jurisdiction” over other matters pending in the
adjudication."®

Our rules of practice allow petitions for review after a full or partial initial
decision, both of which are considered “final” decisions.?’ We held in the Pilgrim
license renewal case that a partial initial decision is one “rendered following an
evidentiary hearing on one or more contentions, but that does not dispose of
the entire matter.”?' On that basis, we declined in Pilgrim to review a grant of
summary disposition of a safety contention (in a proceeding with other safety
contentions pending), finding that the Board’s decision in that case did not fall
within the exception for partial initial decisions.

Consistent with our ruling in Pilgrim, regardless of how it is titled, the Board’s
decision here does not qualify as a “partial initial decision.” A denial of summary
disposition generally demonstrates that there remains an unresolved controversy
— here, the controversy surrounds the extent, and type, of information required
in a COL application regarding the question of long-term, onsite LLRW storage
sufficient to permit the agency to make the requisite findings under 10 C.F.R.
§52.97, based on the information provided in the application pursuant to 10
C.F.R. §52.79(a)(3).

It is also for this reason that the Board’s decision does not resolve a “major
segment of the case.” The Board found in Joint Intervenors’ favor as to Contention
8A, but the clear implication of the Board decision is that the matter is not settled.
The Board did not terminate the contested proceeding, as might be expected

17 NRC 1073, 1074-75 (1983) (quoting Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 758 (1975)).

I8 LBP-10-20, 72 NRC at 589. See also id. at 606 (finding that, even if Progress is correct, as a legal
matter, that it need not include any more specifics in its long-term plan for LLRW, then the question
whether Progress could implement its long-term plan before running out of storage space becomes a
material issue, also precluding summary disposition in Progress’s favor).

19 Order on Reconsideration at 5.

20 See generally 10 C.F.R. § 2.341(b)(1). See also Final Rule: “Procedures for Direct Commission
Review of Decisions of Presiding Officers,” 56 Fed. Reg. 29,403 (July 27, 1991). This rule codified
our practice of considering a Board order appealable where it “disposes of . . . a major segment of the
case or terminates a party’s right to participate.” Seabrook, ALAB-731, 17 NRC at 1074-75 (internal
quotation omitted).

21 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-08-2, 67 NRC 31, 34
(2008).
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if the ruling were dispositive of the case; indeed, as noted above, the Board
itself suggested that Progress submit a further revision to its application.?? Such
a revision would be subject to challenge in this proceeding, and to further
consideration by the Board. We thus conclude that the Board’s decision is
interlocutory.

The Staff does not argue that interlocutory appellate review is merited under our
usual standards for such review; we find, in any event, that the denial of summary
disposition in this case does not satisfy our interlocutory review standards.
Appellate review of interlocutory Licensing Board orders is disfavored, and will
be undertaken as a discretionary matter only in extraordinary circumstances.?
The denial of summary disposition of Contention 8A neither threatens the Staff
with “immediate and serious irreparable impact which . . . could not be alleviated
through a petition for review of the presiding officer’s final decision,” nor affects
the basic structure of the proceeding in a “pervasive or unusual manner.”*

It is clear that matters associated with Contention 8A are still in flux. In the
time since the Staff filed its petition for review, Progress voluntarily supplemented
its response to the Staff’s RAI related to long-term storage of LLRW,? and now
has filed a fresh motion for summary disposition of Contention 8A.?° The Board’s

221LBP-10-20, 72 NRC at 606.

23 Entergy Nuclear Operations, Inc. (Indian Point, Units 2 and 3), CLI-09-6, 69 NRC 128, 133-37
(2009).

24 See 10 C.F.R. § 2.341(D)(2)()-(ii). Ordinarily, the principal adverse effect suffered by the refusal
of a Board to grant summary disposition is that the moving party may incur the labor and expense
of pursuing litigation that it sought to curtail. We have long held that this type of burden does
not constitute irreparable harm. See Connecticut Yankee Atomic Power Co. (Haddam Neck Plant),
CLI-01-25, 54 NRC 368, 373-74 (2001) (admission of contention); Sequoyah Fuels Corp. and General
Atomics (Gore, Oklahoma Site), CLI-94-11, 40 NRC 55, 61-62 (1994) (denial of motion for summary
disposition or dismissal). Similarly, the expansion of issues for litigation that results from such a
Board action does not have a “pervasive and unusual” effect on the litigation. See Haddam Neck, 54
NRC at 374; Sequoyah Fuels, 40 NRC at 62-63.

25 The supplemental response, which is to be incorporated in an amendment to the COL application,
provides more detail about how Progress would add storage if no offsite disposal or storage options
were available by the time the proposed facility begins operations. See Letter from J. Elnitsky, Progress
Energy, to NRC Document Control Desk, “Levy Nuclear Plant Units 1 and 2, Voluntary Supplemental
Response to Request for Additional Information Letter No. 073 Related to Solid Waste Management
System” (Apr. 14, 2011) (ADAMS Accession No. ML11112A087) (Supplemental RAI Response).
Progress’s voluntary supplemental response was added to the hearing file and made available to the
parties. See Letter from Kevin C. Roach, counsel for the NRC Staff, to the Administrative Judges
(May 19, 2011) (transmitting update 19 to the hearing file); Notice to the Commission of Information
Relevant to the NRC Staff Appeal of LBP-10-20 (Aug. 29, 2011) (notifying us of the supplemental
response, and of the Staff’s review of the changes to Progress’s LLRW management plan in Chapter
11 of the Advanced Final Safety Evaluation Report).

26 See Progress Energy Florida, Inc.’s Motion for Summary Disposition of Contention 8A in Light
of Revised Extended LLRW Plan (Aug. 27, 2011).
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resolution of Progress’s recent motion for summary disposition of this contention
may resolve Contention 8A.%

III. CONCLUSION

For the foregoing reasons, we deny the Staff’s Petition for review.?
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 27th day of September 2011.

27 See generally Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4),
LBP-10-8, 71 NRC 433 (2010) (concluding, as a matter of law, that the LLRW plan outlined in the
applicant’s FSAR complied with 10 C.F.R. § 52.97(a)(3)).

28 During the pendency of the Staff’s petition for review, NIRS filed in this proceeding a petition
requesting, among other things, that we suspend “all decisions” regarding the issuance of COLs,
pending completion of several actions associated with the recent nuclear events in Japan. This was one
of a series of similar petitions filed in multiple dockets. See generally Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation of
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 14, 2011, corrected
Apr. 18, 2011); Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to Suspend
All Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation
of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 19, 2011). We
granted the requests for relief in part, and denied them in part. In particular, we declined to suspend
this — or any other — adjudication, or any final licensing decisions, finding no imminent risk to public
health and safety, or to common defense and security. See generally Union Electric Co. (Callaway
Plant, Unit 2), CLI-11-5, 74 NRC 141 (2011). The agency continues to evaluate the implications of
the events in Japan for U.S. facilities, as well as to consider actions that may be taken as a result of
lessons learned in light of those events. Particularly with respect to new reactor licenses, we observed
that “we have the authority to ensure that certified designs and combined licenses include appropriate
Commission-directed changes before operation.” Id. at 163.
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RULES OF PRACTICE: TERMINATING A PROCEEDING

Terminating an adjudication has significant implications for the rights of
intervenors under AEA § 189a, which instructs the Commission to grant a hearing
to and to admit as a party to any licensing proceeding “any person whose interest
may be affected by the proceeding.”

RULES OF PROCEDURE: CONTENTIONS; DEFERRAL OF
HEARINGS

Until the SER and Staff NEPA documents have been issued, a licensing
board is generally prohibited from holding the hearing on the license application.
See Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site),
CLI-07-17, 65 NRC 392, 395 (2007). In the interim, the intervenor may submit
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proposed new contentions based on new information. 10 C.F.R. §2.309(f)(2).
The filing of new contentions based on the SER and Staff NEPA documents is
expressly contemplated by the Model Milestones in 10 C.F.R. Part 2, App. B.

LICENSING BOARDS, AUTHORITY

The Board’s authority is not confined to a specific set of previously admitted
contentions; rather, the Board’s delegated authority to provide the hearing man-
dated by AEA § 189a is sufficient to permit it to keep adjudication open to take
account of the dynamic nature of the licensing process.

RULES OF PRACTICE: TERMINATION OF PROCEEDING

The proceeding before the Licensing Board will terminate when (1) the
deadlines in the Board’s scheduling orders for filing new or amended contentions
have expired and (2) the Board has resolved all contentions that were admitted or
proposed before those deadlines expired.

RULES OF PRACTICE: TERMINATION OF PROCEEDING

Terminating this adjudication for lack of pending contentions would force the
Intervenor to meet the stringent requirements for reopening the proceeding in
order to propose new contentions based on information not currently available
or that has only recently become available, and such action would thus be
inconsistent with the agency’s obligation under AEA § 189a to provide a hearing
at the Intervenor’s request on any issue material to the licensing decision.

LICENSING BOARDS, JURISDICTION; NOTICE OF HEARING

A licensing board may exercise only the jurisdiction conferred upon it by the
Commission. The Commission’s hearing notice defines both the nature of the
proceeding and the Board’s jurisdiction over the proceeding. See Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790 (1985).

LICENSING BOARDS, JURISDICTION; MATERIALITY;
NOTICE OF HEARING

Where the hearing notice does not restrict the hearing to any particular set of
issues, the hearing should be understood as encompassing all issues raised by a
party to the licensing proceeding that may properly be litigated under AEA § 189a.
The potential subject matter of the hearing includes all material issues that have
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a bearing on the licensing decision, which necessarily includes material issues
based on new information in the SER and the required Staff NEPA document.

RULES OF PRACTICE: TERMINATION OF PROCEEDING

The plain language of 10 C.F.R. §2.318(a) supports the conclusion that a
licensing board does not lose its jurisdiction whenever there is no pending
contention during some period of the lengthy and dynamic licensing process.
Section 2.318(a) delineates three occasions that could trigger termination of the
presiding officer’s jurisdiction: “when the period within which the Commission
may direct that the record be certified to it for final decision expires, when the
Commission renders a final decision, or when the presiding officer withdraws
from the case upon considering himself or herself disqualified, whichever is
earliest.” The fact that the regulation sets forth three specific circumstances in
which a board’s jurisdiction ends implies that jurisdiction does not end in other
circumstances not listed.

RULES OF PRACTICE: INTERVENTION PETITIONERS;
CONTENTIONS

Nothing in the regulations suggests that an intervenor loses its status as a party
to the licensing proceeding or forfeits its right to a hearing whenever its admitted
contention has become moot prior to the issuance of the SER and required Staff
NEPA documents. Although intervenor status may only be granted to a petitioner
if it proffers at least one admissible contention, and the intervenor must have at
least one pending contention by the time of the evidentiary hearing, nothing in
section 2.309 requires that throughout the course of the adjudicatory proceeding
there must always be at least one contention pending before the board.

MEMORANDUM AND ORDER
(Denying Dominion’s Motion for Clarification of LBP-11-10)

Before the Board is a Motion for Clarification of LBP-11-10, timely filed
on April 18, 2011, by Virginia Electric and Power Company, d/b/a Dominion
Virginia Power and Old Dominion Electric Cooperative (Dominion or Applicant).!
Although labeled a Motion for Clarification, the Motion argues that the Board
must immediately terminate this proceeding, and we have accordingly treated it

I Dominion’s Motion for Clarification of LBP-11-10 (Apr. 18, 2011) [hereinafter Dominion Motion].
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as a motion seeking that relief. We deny Dominion’s request to terminate the
proceeding.

I. BACKGROUND

On November 26, 2007, Dominion filed its Combined License Application
(COLA) for North Anna Unit 3 pursuant to Subpart C of 10 C.F.R. Part 52.2
The Commission subsequently issued a Notice of Hearing and Opportunity to
Petition for Leave to Intervene on February 29, 2008.> On May 9, 2008, the
Blue Ridge Environmental Defense League (BREDL) submitted a Petition to
Intervene and Request for Hearing, which included eight contentions.* The Board
issued a Memorandum and Order on August 15, 2008, in which it found that
BREDL had standing, admitted BREDL’s Contention One in part, determined
that BREDL’s remaining contentions were inadmissible, admitted BREDL as a
party, and granted BREDL’s request for a hearing.’

Our Initial Scheduling Order adopted the schedule proposed by the parties
for disclosures, the filing of motions for summary disposition and written direct
testimony, and the evidentiary hearing.® That Order further stated that “[f]Jor
any filing not covered by the deadlines listed [in the items described earlier in
the Order], including the filing of any late-filed contentions, the Board will,
absent compelling circumstances, expect compliance with the applicable model
milestones for hearings conducted under 10 C.F.R. Part 2, Subpart L.”” The Model
Milestones permit the filing of “[p]roposed late-filed contentions on SER [Safety
Evaluation Report] and necessary NEPA [National Environmental Policy Act]
documents” to be filed within 30 days of the issuance of those documents.® Thus,
by adopting the Model Milestones in our Initial Scheduling Order, we allowed
proposed new and/or amended contentions to be filed within 30 days of the NRC
Staff’s issuance of its SER and NEPA documents.’

2 See Notice of Receipt and Availability of Application for a Combined License Dominion Virginia
Power — North Anna Unit 3, 72 Fed. Reg. 70,619 (Dec. 12, 2007).

3 Dominion Virginia Power; Notice of Hearing and Opportunity to Petition for Leave to Intervene
on a Combined License for North Anna Unit 3, 73 Fed. Reg. 12,760 (Mar. 10, 2008).

4 See LBP-08-15, 68 NRC 294, 302 (2008).

31d. at 337-38.

6Licensing Board Order (Establishing Schedule to Govern Further Proceedings) (Sept. 10, 2008) at
1-2 (unpublished) [hereafter Initial Scheduling Order].

"1d. at 2.

810 CF.R. Part 2, App. B, § IL.

9By filing the proposed new or amended contention within the time specified in the Initial

(Continued)
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We later dismissed BREDL’s Contention One as moot but, given that BREDL’s
new Contention 10 (an amended version of Contention One) was pending before
the Board, we emphasized that our Order “should not be construed as terminating
this case. On the contrary, we retain jurisdiction to decide whether to admit
proposed Contention 10. See 10 C.F.R. §2.318(a).”'° We subsequently issued an
Order admitting Contention 10 in part.!! The Board later updated the schedule
for the proceeding to reflect the status of the NRC Staff’s review of Dominion’s
COLA and the procedure for resolving Contention 10.'> We reiterated that “[f]or
filings not covered by the deadlines [in the Order], see the reference to the Model
Milestones of 10 C.F.R. Part 2, App. B, in the Initial Scheduling Order.”!* Thus,
by incorporating the Model Milestones in our updated Scheduling Order, we
again allowed BREDL to file proposed new and/or amended contentions within
30 days of the NRC Staff’s issuance of its SER and necessary NEPA documents,
as we had done in the Initial Scheduling Order.

On June 1, 2010, the NRC Staff informed the parties that Dominion intended
to revise its COLA to incorporate the U.S. Advanced Pressurized Water Reactor
(US-APWR) design instead of the Economic Simplified Boiling Water Reactor
(ESBWR) design.'* On July 1, 2010, Dominion confirmed the NRC Staff’s letter
by filing a notice of its revision to its COLA to incorporate the US-APWR
design."> Following the submission of Dominion’s revised COLA, the Board
dismissed Contention 10 as moot because the revised COLA omitted the claim of
improved fuel efficiency that was the subject of Contention 10.'6

In the same Order, the Board declined to admit BREDL’s proposed Contention
11, which alleged that, because the revised COLA incorporated a new reactor
design, it represented such a substantial change that Dominion was required to file
an entirely new license application.!” BREDL argued, among other things, that
the revised COLA compromised its right to a hearing under section 189(a) of the

Scheduling Order, BREDL would satisfy the timeliness requirement of 10 C.F.R. § 2.309(f)(2)(iii).
BREDL would still have to satisfy the other requirements of section 2.309(f)(2) or the requirements
of section 2.309(c), as well as the contention admissibility requirements of 10 C.F.R. § 2.309(f)(1).

lOLicensing Board Order (Dismissing Contention 1 as Moot) (Aug. 19, 2009) at 1, 4 (unpublished)
[hereinafter Aug. 19, 2009 Licensing Board Order].

1 LBP-09-27, 70 NRC 992, 1016 (2009).

12 Licensing Board Order (Updating Schedule Governing Proceeding) (Mar. 22, 2010) at 2 (unpub-
lished) [hereinafter Mar. 22, 2010 Licensing Board Scheduling Order].

B1d. at 3.

141 etter from Robert M. Weisman, Counsel for the NRC Staff, to Atomic Safety and Licensing
Board at 1 (June 1, 2010).

15 etter from David R. Lewis, Counsel for Dominion, to Atomic Safety and Licensing Board at 1
(July 1, 2010).

161 BP-10-17, 72 NRC 501, 507-08, 517 (2010).

171d. at 517.
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Atomic Energy Act (AEA)'® because the opportunity for public participation had
passed by the time the revision was filed.'” We responded that “NRC regulations
... preserve the right to a hearing when an application is amended by allowing new
or amended contentions to be filed in response to material new information.”?°
We further noted that “licensing boards have the authority to control the schedule
for a proceeding to ensure that intervenors have adequate time to prepare new
or amended contentions in response to new information.”?’ We concluded that
because “licensing boards have the authority to establish reasonable schedules
for the filing of new or amended contentions based on changes to a license
application, we see no inherent conflict between section 189(a)’s right to a
hearing and the filing of a revised license application that incorporates a different
reactor design.”??

Although we dismissed Contention 10 as moot and did not admit Contention
11, we did not terminate the case. Instead, we noted that “[u]nder the Board’s
supplemental scheduling order of August 11, 2010, BREDL has until October 4,
2010, to file new contentions based on the June 29, 2010 COLA revision,” and
stated that we would “retain jurisdiction to decide whether to admit any new con-
tentions BREDL might file pursuant to that order.”?* BREDL subsequently filed
two proposed new contentions based on Dominion’s revised COLA (Contentions
12 and 13). In LBP-11-10, we declined to admit those two new contentions.?*
But, as in our earlier rulings, we did not terminate the proceeding. Instead,
because the NRC Staff had not yet issued documents that could be the subject
of new contentions, the SER and the new Supplemental Environmental Impact
Statement (SEIS) required by NEPA,> we reiterated the requirement of the Model

1842 U.S.C. §2239(a)(1)(A).

19LBP-10-17, 72 NRC at 515.

2044, (citing 10 C.F.R. § 2.309(f)(2)).

21d. at 515-16.

221d. at 516.

BId. at 517.

24LBP-11-10, 73 NRC 424, 427, 453 (2011).

25 Id. at 453. The Staff issued an SEIS for North Anna Unit 3 in March of 2010 (NUREG-1917), but
the analysis of environmental impacts in that document was based, in part, on the design, construction,
and operation of an ESBWR at the North Anna site. Accordingly, after Dominion substituted the
US-APWR for the ESBWR as its reactor design, the Staff announced its intent to prepare a new SEIS.
See Virginia Electric and Power Company d/b/a Dominion Virginia Power and Old Dominion Electric
Cooperative, North Anna Combined License Application; Notice of Intent to Prepare a Supplemental
Environmental Impact Statement and Conduct Scoping Process, 76 Fed. Reg. 6638 (Feb. 7, 2011).
We will refer to this second SEIS as the “new SEIS.”
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Milestones that any new contention based on either of those documents must be
filed within 30 days of the document’s availability.?®

On or about April 18, 2011, BREDL and other organizations filed an Emer-
gency Petition to the Commission in this and other proceedings.?’ The Emergency
Petition requests that the Commission suspend all decisions regarding the issuance
of combined licenses (COLSs), as well as various other types of licenses, “pending
completion by the NRC’s Task Force . . . of its investigation of the near-term and
long-term lessons of the Fukushima accident and the issuance of any proposed
regulatory decisions and/or environmental analyses of those issues.”?® The Emer-
gency Petition contains a number of additional requests related to the Fukushima
accident, including that the Commission

[e]stablish procedures and a timetable for raising new issues relevant to the Fuku-
shima accident in pending licensing proceedings. The Commission should allow all
current intervenors in NRC licensing proceedings, all petitioners who seek to re-open
closed licensing or re-licensing proceedings, and all parties who seek to comment
on design certification proposed rules, a period of at least 60 days following the
publication of proposed regulatory measures or environmental decisions, in which
to raise new issues relating to the Fukushima accident.?

The Commission has not yet ruled on the Emergency Petition.

Dominion filed its Motion for Clarification of LBP-11-10 on April 18, 2011,
insisting that the Board must immediately terminate this proceeding due to the
absence of any contentions currently pending before the Board.* In our April 22,
2011 Order, we announced we would treat Dominion’s Motion as a motion
to terminate this proceeding and provided five questions for BREDL and the
NRC Staff to respond to in their answers to Dominion’s Motion, as well as an
opportunity for Dominion to reply to those answers.?' We allowed BREDL and

26 BP-11-10, 73 NRC at 453 (permitting new contentions based on SER or SEIS to be filed within
the time period specified in the Board’s prior scheduling orders); see Mar. 22, 2010 Licensing Board
Scheduling Order at 3 (adhering to the Model Milestones); Initial Scheduling Order at 2 (adhering to
the Model Milestones).

27 Emergency Petition to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking
Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Corrected version, filed Apr. 19, 2011) [hereinafter Emergency Petition].

B1d. at 1-2.

1d. at 3.

30 Dominion Motion at 1.

31 Licensing Board Order (Regarding Dominion’s Motion for Clarification of LBP-11-10) (Apr. 22,
2010) at 2-3 (unpublished) [hereinafter Apr. 22, 2011 Licensing Board Order]. The questions were:

1. “Whether applicable NRC regulations require termination of a proceeding in the circum-
stances present here”;
(Continued)
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the NRC Staff to respond to these issues and Dominion’s Motion by May 2, 2011,
and permitted Dominion to reply by May 12, 2011.32 The NRC Staff responded
on May 2, 2011, supporting Dominion’s Motion.** BREDL responded on May 5,
2011, opposing Dominion’s Motion.** Dominion filed its Reply on May 12,
2011.%

BREDL recently submitted “Supplemental Comments” to its Emergency Peti-
tion that is currently pending before the Commission.** BREDL requests that the
Commission provide

2. “[Wlhether [the parties] contend [10 C.F.R. § 2.318(a)] or any other relevant regulation or
applicable Commission or Appeal Board decision mandates termination of a licensing board
proceeding in the circumstances of this case”;

3. “If the Board’s jurisdiction is not automatically terminated by any regulation or controlling
decision . . . [which] factors [the parties] believe the Board should consider in deciding whether
termination is appropriate”;

4. “[W]hether, if the Board were to terminate the proceeding at this point, the Intervenor
would have a right of appeal under 10 C.F.R. §§2.311, 2.341, or any other provision”; and

5. “[TThe relevance to the termination issue, if any, of the Emergency Petition recently filed
before the Commission in this and other proceedings.”

Id. at 2.

321d. at 2-3.

33NRC Staff Answer to Dominion’s Motion for Clarification and Response to Licensing Board
Order Dated April 22, 2011 (May 2, 2011) [hereinafter NRC Staff Answer].

3 Intervenor’s Reply Regarding Dominion’s Motion for Clarification of LBP-11-10 (May 3, 2011)
[hereinafter BREDL Answer]. BREDL’s Answer was not timely filed within the deadline established
by our April 22, 2011 Order, but BREDL claimed that it was unable to timely respond due to a family
illness. Id. at 1. Ordinarily, this method of response without a motion for an extension of time would
be insufficient to excuse such a late filing, but our interpretation of governing regulations and case
law was not affected by BREDL’s Answer. In the future, we admonish BREDL to follow instructions
in our Orders and seek an extension of time.

BREDL interprets LBP-11-10 to mean that we kept this proceeding open because proposed
Contention 13 (which we dismissed) may be litigated in the future. See BREDL Answer at 2.
This is incorrect. In LBP-11-10, we only evaluated the admissibility of the contention, finding that
Dominion’s exemption request could be subject to litigation. We did not admit the contention and
were not predicting the future litigation of this issue. See LBP-11-10, 73 NRC at 452-53.

35 Dominion’s Reply to Licensing Board’s April 22, 2011 Order (May 12, 2011) [hereinafter
Dominion Reply].

36 Supplemental Comments by the Blue Ridge Environmental Defense League in Support of
Emergency Petition Regarding NEPA Requirement to Address Safety and Environmental Implications
of the Fukushima Task Force Report (Aug. 11, 2011) [hereinafter BREDL’s Supplemental Comments].
Dominion and the NRC Staff responded to these comments on August 22, 2011. Dominion’s Objection
to the Blue Ridge Environmental Defense League’s Supplemental Comments Relating to Petition
to Suspend Pending Licensing Proceedings (Aug. 22, 2011); NRC Staff’s Answer to Supplemental
Comments in Support of Emergency Petition Regarding Fukushima Task Force Report (Aug. 22,
2011).
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a complete review and hearing on the significant — indeed extraordinary — safety
and environmental implications for the applications for the [North Anna Unit 3]
ESP and COL and their related environmental documents of the conclusions and
recommendations of the [NRC’s] Near-Term Task Force.?’

As yet, however, BREDL has not filed with the Board any new contentions related
to the Fukushima accident.

II. ANALYSIS

A. Summary of the Issue

The current status of this adjudicatory proceeding is that, although the Inter-
venors have established standing and have previously proffered several viable
contentions that the Board admitted, those contentions have recently been dis-
missed and, at the moment, there are no pending admitted contentions. This is
because the Board dismissed Contention 10 as moot®® and has declined to admit
proposed new Contentions 12 and 13.3 Meanwhile, the Applicant and the NRC
Staff are actively continuing to process the COLA. Assuming that the Applicant
does not amend its COLA again, the Staff expects to issue the final new SEIS
in October 2012 and the Final SER in July 2013.# BREDL seeks to preserve its
right to file new contentions, as contemplated by the Board’s scheduling orders,
if there is new information in the SER or the new SEIS that it finds objectionable
or problematic.

Despite our rulings dismissing Contention 10 as moot and declining to admit
Contentions 12 and 13, the licensing proceeding remains in existence.*' Because
the Board granted BREDL’s request for a hearing and petition to intervene in the
licensing proceeding, it remains a party to that proceeding and may propose new
contentions for litigation.*?> Indeed, a party such as BREDL that has successfully
intervened in a licensing proceeding may propose new contentions for litigation

3TBREDL’s Supplemental Comments at 2.

38 See LBP-10-17, 72 NRC at 517.

39 See LBP-11-10, 73 NRC at 453.

40 See Application Review Schedule for the Combined License Application for North Anna, Unit 3,
http://www.nrc.gov/reactors/new-reactors/col/north-anna/review-schedule.html (last visited Sept. 1,
2011).

41 See Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1,
35NRC 1, 6 n.5 (1992).

42 See id. at 6.
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until the license is issued.** Thus, BREDL may still propose new contentions
based on the Fukushima accident, the SER, the new SEIS, or other sources of
new and materially different information, provided that it does so promptly after
the new information becomes available and that it successfully fulfills the general
contention admissibility requirements.*

In light of the ongoing licensing process and BREDL’s continuing right to
file new contentions, the Board did not terminate this adjudicatory proceeding
when it issued LBP-11-10.45 Instead, the Board reiterated the deadlines in its
scheduling orders concerning the filing of proposed new contentions based on
new information in the SER or the new SEIS.#

Dominion and the NRC Staff argue that the Board exceeded its jurisdiction.
They maintain that, because we dismissed BREDL’s Contention 10 as moot and
declined to admit proposed Contentions 12 and 13, we are compelled to terminate
this adjudicatory proceeding before the SER and new SEIS have been issued, and
therefore before BREDL could file any proposed new contentions based on those
documents.*” Dominion and the Staff also maintain that we should terminate the
proceeding now even though the Commission is considering the Emergency Pe-
tition,* which includes the request that the Commission “[e]stablish procedures
and a timetable for raising new issues relevant to the Fukushima accident in
pending licensing proceedings.”® If BREDL files new contentions based on the
Fukushima accident, the SER, or the new SEIS, they would have to be filed with
the Commission, which would decide whether to refer the matter to the Chief
Administrative Judge of the Atomic Safety and Licensing Board Panel to appoint
anew licensing board, or to conduct the new adjudicatory proceeding itself. Thus,

43 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-06-3, 63 NRC
19, 24 (2006). In that case, the State of Utah moved to reopen the case to allow it to litigate a new
version of a previously rejected contention, even though the licensing board had closed the evidentiary
record and the Commission had issued its final decision authorizing the Staff to issue the license for
the proposed facility. Id. at 21-22. The applicant argued that the Commission lacked jurisdiction
over Utah’s motion to reopen. Id. at 23. The Staff had not yet issued the license, however, and
the Commission accordingly rejected the applicant’s jurisdictional argument. Id. at 24. Here, the
licensing proceeding is far less advanced than in Private Fuel Storage, so BREDL clearly may still
file proposed new contentions.

4 See 10 C.F.R. §2.309(f)(1), (2).

43SLBP-11-10, 73 NRC at 453.

46 1d.

47 Dominion Reply at 3-8; NRC Staff Answer at 6-8; Dominion Motion at 2-3, 5-6.

48 See id. at 9-10.

49 Emergency Petition at 3.
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there could be multiple adjudicatory proceedings and multiple licensing boards in
the same licensing proceeding.®®

Even more importantly, granting Dominion’s request to terminate the adju-
dication would have significant implications for the rights of intervenors under
AEA § 189a, which instructs the Commission to grant a hearing to and to admit
as a party to any licensing proceeding “any person whose interest may be affected
by the proceeding.”! Section 189a has been interpreted to require that the hearing
“must encompass all material factors bearing on the licensing decision raised by
the requester.”? The right granted by section 189a is thus not limited to only
those material issues that were raised during the initial stages of the licensing
proceeding. But Dominion maintains that, once the adjudication terminates,
BREDL would not only have to satisfy the generally applicable timeliness and
admissibility requirements for any new contentions it might file based on new
information,’ but would also have to satisfy the additional requirements for re-
opening the terminated adjudicatory proceeding.’* Commission practice holds that
“the standard for admitting a new contention after the record is closed is higher
than for an ordinary late-filed contention.”> The Commission has further stated

30 That scenario occurred in the Vogtle COL proceeding, where a newly constituted board, inter alia,
applied the reopening standard to new contentions filed after the prior proceeding was terminated for
want of pending or admitted contentions. Southern Nuclear Operating Co. (Vogtle Electric Generating
Plant, Units 3 and 4), LBP-10-21, 72 NRC 616, 631-32, 644-47 (2010). More than 8 months after the
second Vogtle COL Board declined to reopen that proceeding, new contentions were again filed before
the Commission. The NRC Secretary again referred such new contentions (as well as contentions
filed regarding another previously terminated COL proceeding) “to the Chief Administrative Judge
of the Atomic Safety and Licensing Board Panel for appropriate action consistent with 10 C.F.R.
§§2.309 and 2.326.” Duke Energy Carolinas, LLC (William States Lee III Nuclear Station, Units
1 and 2) and Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4)
Secretary Order (Aug. 18, 2011) at 1 (unpublished); see also Southern Nuclear Operating Co. (Vogtle
Electric Generating Plant, Units 3 and 4), PPL Bell Bend, L.L.C. (Bell Bend Nuclear Power Plant),
and Luminant Generation Co. LLC (Comanche Peak Nuclear Power Plant, Units 3 and 4) Secretary
Order (Aug. 30, 2011) at 2-3 (unpublished).

5142 U.S.C. §2239(a)(1)(A).

52 Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1443 (D.C. Cir. 1984) (emphasis added).

3In general, a new contention must satisfy the timeliness requirement of either 10 C.F.R.
§8§2.309(f)(2) or 2.309(c), and the admissibility requirements of section 2.309(f)(1). See Entergy
Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568,
571-76 (2006).

4 Dominion Motion at 6 n.3. The agency’s requirements for reopening a “closed record” are found
in 10 C.F.R. §2.326. As we explain infra Part I11.B.3, this provision has no logical application to a
proceeding such as this, in which the evidentiary record never opened. Unfortunately, the agency’s
regulations provide no alternative means of reopening a terminated adjudication.

35 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-05-12, 61 NRC
345, 350 (2005); see also Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), LBP-10-19, 72 NRC 529, 531, 552 (Attach. A) (2010), aff’d, CLI-11-2, 73 NRC 333 (2011).
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that reopening the record is an “‘extraordinary’ action” and that “proponents of
motions seeking to reopen the record bear a ‘heavy burden.”””>” Thus, granting
Dominion’s motion would create a substantial barrier to BREDL’s ability to
file proposed contentions based on new information, including new information
arising from the Fukushima accident, the SER, or the new SEIS, even though
BREDL has established its right to a hearing on “all material factors bearing on
the licensing decision.”$

The Commission applied the requirements for reopening a closed record to the
proposed new contention in Private Fuel Storage, but in that case the licensing
board had conducted a lengthy evidentiary hearing, and both the board and the
Commission had issued their decisions on the merits.®® Thus, the evidentiary
record had long since closed by the time the new proposed contention was filed.
Here, by contrast, not only has there been no decision on the merits of any
admitted contention,® but no evidentiary hearing has even begun. Moreover,
BREDL could not have filed any contention based on either the SER or the new
SEIS because neither document has been issued yet. When, as in Private Fuel
Storage, a case has been fully litigated on the merits and the intervenor seeks
to file a new contention on the verge of the NRC’s issuance of the license, the
agency may reasonably require that the intervenor provide compelling reasons
for reopening the closed record. Otherwise, litigation might never end. But there
are no sound reasons for imposing such a demanding burden in this case, where
not only has there been no evidentiary hearing, but BREDL could not have filed
contentions based on the SER or the new SEIS because both documents are still
in preparation as a result of Dominion’s change in reactor design.®

BREDL supports the more generous interpretation of the Board’s authority
applied in LBP-11-10, which avoids the problems just discussed.®® Under that
interpretation, as a licensing board appointed to conduct the hearing provided
for in AEA § 189a, we continue to have jurisdiction over contentions that the

36 Shaw AREVA MOX Services, LLC (Mixed Oxide Fuel Fabrication Facility), CLI-09-2, 69 NRC
55, 65-66 n.48 (2009) (quoting 51 Fed. Reg. 19,535, 19,538 (May 30, 1986)).

571d. (quoting Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-756, 18 NRC 1340, 1344 (1983) (quoting Kansas Gas & Electric Co. (Wolf Creek Generating
Station, Unit 1), ALAB-462, 7 NRC 320, 338 (1973))).

58 Union of Concerned Scientists, 735 F.2d at 1443.

5 private Fuel Storage, CLI-06-3, 63 NRC at 25-31; see supra note 43.

0 private Fuel Storage, CLI-06-3, 63 NRC at 21-23; Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-05-19, 62 NRC 403, 406 (2005).

61 The Board dismissed BREDL’s contentions 1 and 10 as moot, but a dismissal based on mootness
is a jurisdictional ruling, not a decision on the merits of the claim. See Calvert Cliffs 3 Nuclear
Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-09-15, 70 NRC 198, 210 (2009).

62 See supra note 25 and infra note 69 (noting that the Staff plans on issuing a new SEIS).

63 BREDL Answer at 1-2 (citing 10 C.F.R. §2.318(a)).
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Intervenor proposes for hearing within the deadlines in our scheduling orders, even
though contentions admitted during the initial stages of the licensing proceeding
might have been dismissed. The Board may therefore continue the adjudicatory
proceeding until the deadlines for filing proposed new contentions have expired
and the Board has resolved all admitted and proposed contentions filed within the
deadlines.® Because the Board decided not to terminate this adjudication before
the SER and new SEIS have been issued, BREDL will not be required to satisfy
the stringent requirements for reopening a closed proceeding merely to be able to
file contentions based on information in those documents that was not previously
available. This approach also avoids the inefficiency and delay likely to result
from multiple adjudicatory proceedings in the same licensing proceeding.

The issue before us is not unique to this case. It arises from what the
Commission has termed “the dynamic licensing process followed in Commission
licensing proceedings.”% The NRC normally publishes its Federal Register notice
of opportunity to petition for leave to intervene or request a hearing shortly after
a license application is docketed. Petitions must be filed within 60 days based
on the documents then in existence, which means that the petition must be
based on the documents submitted with the application.®® The Staff’s SER and
NEPA documents will not be issued until much later, usually several years
after the application is filed. In the interim, the applicant will often submit
substantial additional information to the NRC Staff, including revisions to the
application.®” As this COL proceeding demonstrates, the applicant’s revisions
may be substantial. The applicant’s new information might render moot the
contention(s) admitted by the Board, as has already happened twice in this case.5®
Until the SER and Staff NEPA documents have been issued, however, a licensing

64 See Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
LBP-05-15, 62 NRC 53, 54 (2005). The adjudicatory proceeding would also terminate in the specific
circumstances identified by the Commission and the Appeal Board, where the intervenor either settles
or abandons all of its contentions. See Florida Power & Light Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), CLI-91-13, 34 NRC 185, 188 n.1 (1991) (citing Public Service Co. of Colorado
(Fort St. Vrain Independent Spent Fuel Storage Installation), Commission Order (Oct. 29, 1990)
(unpublished)); Portland General Electric Co. (Trojan Nuclear Plant), ALAB-796, 21 NRC 4, 5
(1985). Neither of those circumstances is present in this case. BREDL has neither withdrawn from
this litigation nor entered into a settlement with Dominion. The potential for future litigation between
the parties remains, and a hearing may still be required.

95 Curators of the University of Missouri (TRUMP-S Project), CLI-95-8, 41 NRC 386, 395 (1995)
(citation omitted); see also Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), LBP-04-33, 60 NRC 749, 753 (2004).

8 See 10 C.F.R. § 2.309(b)(3)()-(ii), (O(1)(VD).

67 Cf. Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-
25, 48 NRC 325, 349-50 (1998) (explaining the process of revising an application after its initial
submission and docketing).

68 Cf. LBP-10-17, 72 NRC at 507-08, 517; Aug. 19, 2009 Licensing Board Order at 4.
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board is generally prohibited from holding the hearing on the license application.®
In the interim, the intervenor may submit proposed new contentions based on new
information, including new information in the SER and Staff NEPA documents.”
The filing of new contentions based on the SER and Staff NEPA documents is
expressly contemplated by the Model Milestones and our scheduling orders in
this case.”!

Thus, because of the dynamic licensing process, other boards are likely to
face situations like this, where substantial changes to the application have mooted
previously admitted contentions but new information, including information in
Staff documents still in preparation, may result in the filing of new contentions
prior to the evidentiary hearing. Accordingly, the question now before the Board
has significant implications not only for BREDL’s rights in this case, but for the
rights of intervenors in other licensing proceedings.

B. Board Ruling

The Board concludes that it continues to have jurisdiction and that it is
appropriate in the present circumstances not to terminate this adjudication. Under
the plain language of the Commission’s Notice of Hearing for the North Anna
Unit 3 COLA and the regulations governing our jurisdiction, the Board’s authority
is not confined to a specific set of previously admitted contentions. Rather, the
Board’s delegated authority to provide the hearing mandated by AEA § 189a is
sufficient to permit it to keep adjudication open to take account of the dynamic
nature of the licensing process, particularly in a case such as this where the
Applicant has made substantial changes to the COLA that are still being evaluated
by the NRC Staff. We therefore have the authority to keep the adjudication

% The Board may not commence a hearing on environmental issues before the Final Environmental
Impact Statement (FEIS) is issued, and may only commence a hearing with respect to safety issues
prior to issuance of the Final Safety Evaluation Report if it “‘will expedite the proceeding without
adversely impacting the Staff’s ability to complete its evaluations in a timely manner.”” Southern
Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-07-17, 65 NRC 392, 395 (2007)
(citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
1 and 2), CLI-01-20, 54 NRC 211, 214 (2001)); see also 10 C.F.R. § 2.332(d). For North Anna Unit
3, although the NRC Staff has already issued an SEIS based, in part, on the design, construction, and
operation of an ESBWR at the North Anna site, it subsequently announced its intent to prepare a new
SEIS based on the US-APWR design. See supra note 25. Although the Commission’s Vogtle ESP
ruling did not directly address the situation where an SEIS is being prepared, it would be inconsistent
with the rationale of that decision for the Board to hold a hearing on environmental issues in this
proceeding before the new SEIS is issued.

7010 C.F.R. §2.309(H)(2).

71See 10 C.F.R. Part 2, App. B, § IT; Mar. 22, 2010 Licensing Board Scheduling Order at 3; Initial
Scheduling Order at 2.
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open to provide a forum in which BREDL may file proposed new contentions
based on the SER and the new SEIS, essential Staff documents that are clearly
material to the agency’s licensing decision but have not yet been issued because
of Dominion’s change in reactor design.”

We should also await the Commission’s ruling on BREDL’s Emergency
Petition before terminating this proceeding. The Commission might grant the
request to “[e]stablish procedures and a timetable for raising new issues relevant
to the Fukushima accident in pending licensing proceedings.””® Even if the
Commission does not grant that request, it might provide guidance to licensing
boards in this and other cases and to parties concerning the filing of contentions
related to the Fukushima accident. By continuing this proceeding, we will provide
a forum in which BREDL could file any contentions that might be appropriate
under a potential ruling from the Commission without the need to reopen the
proceeding or to appoint a new licensing board.

We recognize, however, that an adjudication must have a “defined endpoint.””*
Accordingly, as in Savannah River, this proceeding will terminate when (1) the
deadlines in our scheduling orders for filing new or amended contentions have
expired and (2) the Board has resolved all contentions that were admitted or
proposed before those deadlines expired.” At that point, BREDL will have had
the opportunity to file new contentions based on the SER and the new SEIS.
This procedure will be more fair and efficient than terminating this proceeding
now, which potentially would subject any new contentions to the higher burden
assigned to the reopening of a “closed record”’® — a record that has never been
opened in the first instance given that we have not held an evidentiary hearing or
admitted any evidence.

Dominion and the NRC Staff argue, however, that we must terminate the
adjudication now, regardless of any practical or equitable factors that favor

72 BREDL may not challenge the adequacy of the SER. It may, however, file contentions challenging
the COLA based on new information in the SER. See Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 and 2), CLI-10-27, 72 NRC 481, 493 n.56 (2010); AmerGen
Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 476 (2008).
Contentions may also challenge the adequacy of the review contained in the Staff’s NEPA documents.
See Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-10-24,
72 NRC 720, 729-30 (2010).

73 Emergency Petition at 3.

4 MOX, CLI-09-2, 69 NRC at 66.

75 See Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
LBP-05-15, 62 NRC 53, 54 (2005) (Board terminated the proceeding after all admitted contentions
had been resolved and the time for late-filed contentions arising out of information in the Staff’s Final
SER had expired without the filing of any such contentions.).

76 See 10 C.F.R. § 2.326 (governing the standards for reopening a closed record).
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keeping it open.”” We reject this argument. As explained in more detail below, our
ruling follows from the plain language of the Commission’s Notice of Hearing and
applicable NRC regulations. Furthermore, because terminating the adjudication
now would force BREDL to meet the stringent requirements for reopening
the proceeding in order to propose new contentions based on information not
currently available or that has only recently become available, such action would
be inconsistent with the agency’s obligation under AEA §189a to provide a
hearing at the Intervenor’s request on any issue material to the licensing decision.
We accordingly conclude that we have the authority to keep the adjudication open
and that it is appropriate to do so in the present circumstances.

1. The Commission’s Notice of Hearing

To resolve the jurisdictional question, we must determine the extent of the
Commission’s delegation of authority to the Board. A licensing board may
exercise only the jurisdiction conferred upon it by the Commission.”® “The
various hearing notices are the means by which the Commission identifies the
subject matters of the hearings and delegates to the boards the authority to conduct
proceedings.”” We therefore turn to the Commission’s hearing notice for this
proceeding to define both the nature of the proceeding and the Board’s jurisdiction
over the proceeding.

The hearing notice for this proceeding stated that a hearing would be held,
at a future date to be determined by the Commission or the Board, to consider
Dominion’s COLA for North Anna Unit 3.8 The hearing notice further explained
that “[t]he hearing will be conducted by a Board that will be designated by the
Chairman of the Atomic Safety and Licensing Board Panel or by the Commission,”
and that “[a]ny person whose interest may be affected by this proceeding and
desires to participate as a party to this proceeding must file a written petition

7"We asked the parties to identify the factors the Board should consider in deciding whether
termination is appropriate, assuming the Board’s jurisdiction is not automatically terminated. Apr. 22,
2011 Licensing Board Order at 2. Dominion chose not to identify any such factors, instead relying
solely on its argument that controlling precedent requires “automatic termination.” Dominion Reply
at 8 n.16. The Staff identified only one factor: that BREDL might want to file an immediate appeal
of the Board’s previous rulings. NRC Staff Answer at 8-9. BREDL has indicated no intent to
file an immediate appeal, however, but rather supports the Board’s continuation of the adjudicatory
proceeding. BREDL Answer at 1-2. We therefore lack any relevant argument that the Board abused its
discretion by not terminating the adjudication. Instead, the sole question we must address is whether
we have the discretion to keep the adjudication open in the present circumstances.

78 Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790 (1985).

7 Id. (footnotes and citations omitted).

8073 Fed. Reg. at 12,760.
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for leave to intervene in accordance with 10 CFR 2.309.”%! “Those permitted to
intervene,” the Commission further explained, “become parties to the proceeding,
subject to any limitations in the order granting leave to intervene, and have the
opportunity to participate fully in the conduct of the hearing.”’®?

The hearing notice implemented the mandate of AEA § 189a, which as pre-
viously noted instructs the Commission to grant a hearing to and to admit as a
party to any licensing proceeding “any person whose interest may be affected by
the proceeding.”3 Given that the hearing notice does not restrict the hearing to
any particular set of issues, the hearing should be understood as encompassing
all issues raised by a party to the licensing proceeding that may properly be
litigated under section 189a. Section 189a requires that the hearing “encompass
all material factors bearing on the licensing decision raised by the requester.”%*
Thus, the potential subject matter of the hearing includes all material issues raised
by a party to the licensing proceeding that have a bearing on the licensing decision,
which necessarily includes material issues based on new information in the SER
and the required Staff NEPA document.®

This Board was created subsequent to the hearing notice to conduct the
contested hearing on the North Anna Unit 3 COLA mandated by AEA § 189a.8¢
We see nothing in the notice of hearing for the North Anna Unit 3 COLA that
restricts the presiding officer’s authority to a narrower set of issues than those that
a party to the licensing proceeding may properly raise under the broad mandate of
section 189a. Accordingly, this Board has the delegated authority to consider all
issues raised by the Intervenor that are material to the agency’s licensing decision,
including those arising under the SER and the new SEIS.

To be sure, a contested hearing would not have been required if no petitioner
had satisfied the criteria for intervention.?” But we have already found that BREDL
demonstrated standing pursuant to 10 C.F.R. § 2.309(d), and that it proffered one
admissible contention as required by 10 C.F.R. § 2.309(f).% Therefore, BREDL
met the criteria for intervention and, as explained in the Commission’s hearing
notice, it became a party to the licensing proceeding and entitled to participate
fully in the conduct of the hearing. This necessarily entails the right to propose

811d. at 12,761.

814

8342 U.S.C. §2239(a)(1)(A).

84 Union of Concerned Scientists, 735 F.2d at 1443.

85 See supra note 72.

86 Dominion Virginia Power; Establishment of Atomic Safety and Licensing Board, 73 Fed. Reg.
29,541, 29,541-42 (May 21, 2008).

87 See 10 C.F.R. § 2.309(a).

88 See LBP-08-15, 68 NRC at 337-38.
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contentions that have a bearing on the licensing decision, including those based
on the SER and the new SEIS when they are issued, or on the Fukushima accident.

Because the Board was delegated the authority to conduct a hearing on all
issues material to the licensing decision, including those arising under the SER
and the new SEIS, we decline to terminate this proceeding before those documents
have been issued and BREDL has had the time provided in our scheduling orders
to propose new contentions based on those documents. Although Contention
10 was mooted by Dominion’s decision to change its referenced reactor design
and the Board rejected BREDL’s proposed Contentions 12 and 13, those rulings
tell us little or nothing about whether BREDL might be able to successfully
propose new contentions based on the Fukushima accident, the SER, or the
new SEIS. If BREDL proposes new contentions and at least one is admitted,
the agency would be obligated to hold an evidentiary hearing absent summary
disposition, settlement, or withdrawal of the admitted contention. It is therefore
entirely possible that a hearing will still be required to fulfill the mandate of the
Commission’s hearing notice in this proceeding and, ultimately, the requirement
of AEA §189a to provide a hearing to any person whose interest might be
affected by the proceeding on all issues that entity may raise that are material to
the licensing decision.

We therefore conclude that it is within our authority, as delegated by the
Commission, to retain jurisdiction of this proceeding despite the current absence
of a pending contention.

2. NRC Regulations

The plain language of the agency’s procedural regulations confirms that we
continue to have jurisdiction in this adjudicatory proceeding.®

The NRC is of course bound by the unambiguous language of its own regula-
tions.”® The plain text of 10 C.F.R. § 2.318(a) refutes the argument of Dominion
and the Staff that the Board’s jurisdiction has ended. In that regulation, entitled
“[c]ommencement and termination of jurisdiction of presiding officer,” the Com-
mission delineated three occasions that could trigger termination of the presiding
officer’s jurisdiction: “when the period within which the Commission may direct
that the record be certified to it for final decision expires, when the Commission
renders a final decision, or when the presiding officer withdraws from the case

89 Dominion and the NRC Staff acknowledge that no agency regulation mandates termination of
this proceeding. Dominion Reply at 3; NRC Staff Answer at 4. We agree on that much, but we think
the regulations also fully support our continued jurisdiction.

0 1ong Island Lighting Co. (Shorcham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC 275,
288 (1988) (citing Abourezk v. Reagan, 785 F.2d 1043, 1053 (D.C. Cir. 1986), aff’d, 484 U.S. 1
(1987); GUARD v. NRC, 753 F.2d 1144, 1146 (D.C. Cir. 1985)).
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upon considering himself or herself disqualified, whichever is earliest.”! Here, we
are faced with neither the expiration of any period within which the Commission
may direct that the record in this proceeding be certified for final decision nor a
final decision rendered by the Commission. This is obvious, given that the final
license review documents have not yet been issued by the NRC Staff. Further,
the presiding officer has not withdrawn from the case upon considering itself
disqualified.”?

Applying the rule of statutory construction that the mention of one thing implies
the exclusion of another, the fact that the regulation sets forth three specific
circumstances in which a board’s jurisdiction ends implies that jurisdiction does
not end in other circumstances not listed.”* Accordingly, the plain language of
section 2.318(a) supports our conclusion that a licensing board does not lose its
jurisdiction whenever during some period of the lengthy and dynamic licensing
process there is no pending contention.*

Indeed, as the Staff acknowledges, it is not unusual for a board to continue to
operate and to retain jurisdiction even when there are no admitted contentions.®
Although the Staff argues for a rule that would generally require a board to
terminate an adjudication whenever it lacks a pending contention, it acknowledges
an exception when a contention of omission is mooted by new information.
The Staff notes that in that situation licensing boards have commonly afforded
intervenors the opportunity to propose new contentions to challenge the new
information, even though no contention is pending.”® We agree that under those
conditions a board retains jurisdiction to consider new contentions. We have,
without objection, twice kept this proceeding open for the purpose that the
Staff identifies.”” The Staff’s acknowledgment of continuing board jurisdiction
under such conditions is consistent with our view that the presence of a pending

110 C.F.R. §2.318(a).

2Part 2 of 10 C.E.R. defines the presiding officer in NRC adjudicatory proceedings as “the
Commission, an administrative law judge, an administrative judge, an Atomic Safety and Licensing
Board, or other person designated in accordance with the provisions of this part, presiding over the
conduct of a hearing conducted under the provisions of this part.” 10 C.F.R. § 2.4.

93 See Bruesewitz v. Wyeth LLC, 131 S. Ct. 1068, 1076 (2011) (applying doctrine of expressio unius,
exclusio alterius).

94 Dominion argues that “Section 2.318(a) does not apply to present circumstances where there are
no longer any admitted contentions that may result in a hearing, record, and decision.” Dominion
Reply at 4. This argument, however, rests on the implausible and premature assumption that because
there is no contention pending at the moment, no new contentions will be admitted, no evidentiary
hearing will be required, and no decision will issue. See supra p. 276.

95 NRC Staff Answer at 6.

% Id. (citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station,
Units 1 and 2), CLI-02-28, 56 NRC 373, 382-84 (2002); LBP-10-17, 72 NRC at 507-08, 517).

97 See supra pp. 263-64.
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contention is not invariably required for licensing board jurisdiction, and that
licensing boards need not necessarily dismiss adjudicatory proceedings whenever
the last pending contention is resolved. We fail to see any basis in the agency’s
regulations, however, for limiting a board’s continuing jurisdiction to only the
specific situation noted by the Staff. As we have explained, during the licensing
process the application is often amended multiple times before the SER and EIS
are issued, the initially admitted contentions are commonly mooted and dismissed,
and new or amended contentions may be proposed for admission. Given the plain
language of section 2.318(a) and the dynamic nature of the licensing process, we
think it equally clear that boards have the authority to rule on new or amended
contentions arising from the ongoing licensing process even if they do not arise
in the specific manner that the Staff identifies.

Also, we find nothing in the regulations to suggest that an intervenor loses
its status as a party to the licensing proceeding or forfeits its right to a hearing
whenever its admitted contention has become moot prior to the issuance of
the SER and required Staff NEPA documents. A foundational aspect of NRC
adjudicatory proceedings is that a hearing request and party status as an intervenor
may only be granted to a petitioner if it demonstrates standing pursuant to 10
C.F.R. §2.309(d) and proffers at least one admissible contention pursuant to 10
C.F.R. §2.309(f).”® But once these criteria have been satisfied and the request
for a hearing has been granted, neither section 2.309 nor any other regulation
mandates that the intervenor must at all times prior to the hearing have an admitted
or proposed contention pending before the Board. Of course, the intervenor must
have at least one pending contention by the time of the evidentiary hearing, but
nothing in section 2.309 requires that throughout the course of the adjudicatory
proceeding there must always be at least one contention pending before the
board.” This is significant because section 2.309 contains a detailed list of
requirements governing both the timing and admissibility of contentions. The
Commission has emphasized that the rules on contention admissibility are “strict
by design.”'® Had the Commission intended to require that the proceeding be

%10 C.F.R. §2.309(a).

9 Similarly, we find nothing in the definition of “contested proceeding” to require that the proceeding
terminate during any period when there is no contention pending before the Board. As relevant here,
a “contested proceeding” is defined as “[a] proceeding in which a petition for leave to intervene
in opposition to an application for a license or permit has been granted or is pending before the
Commission.” Id. § 2.4. Thus, the Board’s ruling granting BREDL’s Petition for Intervention and
Request for Hearing initiated a contested proceeding. Given that the definition contains no specific
termination point for a contested proceeding, it provides no support to Dominion’s argument that we
must terminate this proceeding before BREDL can file new contentions based on the SER, the new
SEIS, or the Fukushima accident.

190 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-
24, 54 NRC 349, 358 (2001), pet. for reconsideration denied, CLI-02-1, 55 NRC 1 (2002).
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terminated and the intervenor lose its party status and right to a hearing whenever
it temporarily lacks a pending contention, the Commission would have included
such a mandate in its comprehensive list of strict requirements.

The agency’s regulations also show that the Commission expects boards
to take into account the dynamic nature of the licensing process in managing
adjudicatory proceedings. Shortly after a hearing request has been granted, the
board must set a schedule to govern the proceeding.'”! The board must use the
applicable Model Milestones in 10 C.F.R. Part 2, Appendix B as a “starting point”
for the schedule, although the board ‘“shall make appropriate modifications”
based upon the circumstances of each case.!'”> The Model Milestones permit
the filing of “[p]roposed late-filed contentions on SER and necessary NEPA
documents” to be filed within 30 days of the issuance of those documents.'®® As
explained previously, our scheduling orders incorporated this Model Milestone,
among others. Nothing in Appendix B conditions an intervenor’s right to file
new contentions based on the SER and necessary NEPA documents on whether
previously admitted contentions are still pending.

Moreover, in the Model Milestones for Subpart L proceedings, the Commission
directs boards to consider when establishing a schedule “the NRC’s interest in
providing a fair and expeditious resolution of the issues sought to be admitted for
adjudication in the proceeding,” along with other factors.'® The Commission’s
choice of language is significant because, in the preceding section, which concerns
scheduling in an enforcement or other action conducted under 10 C.F.R. Part 2,
Subpart G, the Commission referred only to “the NRC’s interest in providing a fair
and expeditious resolution of the issues to be adjudicated in the proceeding.”!®
In Subpart L proceedings such as this, the Commission, by referring instead to “a
fair and expeditious resolution of the issues sought to be admitted for adjudication
in the proceeding,”'® made clear that boards should develop schedules that
would provide a fair and expeditious procedure for resolving new or amended
contentions that might be proposed during the course of the proceeding, not just
those already admitted.

The Commission has also provided that “[a] presiding officer has the duty to
conduct a fair and impartial hearing according to law, to take appropriate action
to control the prehearing and hearing process, to avoid delay and to maintain
order,” and that “[t]he presiding officer has all the powers necessary to those

10110 C.FR. §2.332(a).

102 14, §2.332(b).

10310 C.F.R. Part 2, App. B, § II.

104 1d.

10510 C.F.R. Part 2, App. B, § L.

106 10 C.F.R. Part 2, App. B, § Il (emphasis added).
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ends . ...”'"% We see nothing terminating this broad grant of authority to manage
the prehearing and hearing process solely because, during an intermediate stage
of that process, the previously pending contentions have been mooted and they
have not yet been replaced by at least one other contention. Given the dynamic
nature of the licensing process, it would better serve the Commission’s goals of
avoiding delay and maintaining order for the Board to continue to preside over
the adjudicatory proceeding.

If Dominion and the Staff are correct that the adjudicatory proceeding must
end now, however, then the binding effect of our scheduling orders would also
terminate, the parties would be left to guess what deadlines would govern the
filing and adjudication of any future contentions, and there would no longer
be any control of the prehearing and hearing process. This would frustrate
the Commission’s intent that licensing boards provide a fair and expeditious
schedule for regulating “the issues sought to be admitted for adjudication in
the proceeding,”'® and would prevent boards from exercising “all the powers
necessary” to “control the prehearing and hearing process, to avoid delay and to
maintain order.”!%

We therefore conclude that, under the relevant NRC regulations, we continue
to have jurisdiction in this adjudicatory proceeding for the conduct of a hearing
on the North Anna Unit 3 COLA.

3. Premature Termination of This Adjudication Could Unlawfully Restrict
BREDL’s Right to a Hearing

Dominion’s argument presents another significant problem. If the adjudicatory
proceeding must be terminated at this point, long before the licensing proceeding
is completed, then, to be consistent with AEA § 189a as interpreted in Union
of Concerned Scientists,''° the agency must provide an appropriate procedure
that would allow an intervenor to reopen the terminated proceeding to propose
new contentions based on new and material information generated later in the
licensing process.'!! But the regulations do not provide such a procedure. The
only relevant regulation that in any way concerns reopening a closed proceeding,
10 C.F.R. § 2.326, is of no help because it concerns reopening a closed evidentiary

10710 C.F.R. § 2.319 (emphasis added).

108 10 C.F.R. Part 2, App. B, § IL.

1910 C.F.R. §2.319.

10 Union of Concerned Scientists, 735 F.2d at 1443.

"' The general admissibility and timeliness requirements for new contentions based on new
information are in 10 C.F.R. § 2.309(c), (f)(1)(i)-(vi), and (f)(2). Those regulations, however, do not
include a procedure for reopening a closed adjudicatory proceeding.
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record; that is, the record that exists after an evidentiary hearing.''? Section 2.326
expressly refers to “[a] motion to reopen a closed record to consider additional
evidence” and “newly proffered evidence.”''? Evidence can only be “additional”
or “newly proffered” if an evidentiary record already exists. Thus, the term
“closed record” in section 2.326 must refer to a record developed at an evidentiary
hearing. But, in this case, the evidentiary record has not even opened, much
less closed. Section 2.326 would also require BREDL to show that a “materially
different result would . . . have been likely” if the new contention is admitted.''4
But, if BREDL files a new contention based on new information in future Staff
documents, it likely will be arguing issues that differ from those previously
resolved by the Board, as is its right under AEA § 189a, rather than for a change
in the Board’s earlier rulings dismissing previously admitted contentions as moot.
Thus, the requirements of section 2.326 have no logical application at this juncture
of an adjudicatory proceeding.

The Commission has implicitly recognized that it would be inequitable to
apply the reopening requirements when, due to factors beyond a party’s control,
it presently lacks the information to frame an admissible contention.

[B]ecause Intervenors’ inability to satisfy our contention admissibility rules in this
instance is due to factors beyond their control, we decline to adopt the Staff’s
and the Applicant’s position that we require Intervenors to meet both our strict
late-filing requirements and our even stricter reopening standards if Intervenors
identify safety issues during the upcoming years of ongoing construction. Rather, if
Intervenors file a new or amended Contention 7, with supporting materials, within
60 days after pertinent information . . . first becomes available, then the contention
will be deemed timely filed and Intervenors will be absolved of their obligation to
satisfy the late-filing requirements of 10 C.F.R. § 2.309(c). Likewise, under those
same circumstances, Intervenors need not satisfy our regulatory requirements for
reopening the record.'"”

In this case, not only would imposing the reopening requirements be in-
equitable, it would be unlawful as well if doing so precluded BREDL from
litigating an otherwise admissible contention. The AEA does not grant the NRC
the discretion “to eliminate from the hearing material issues in its licensing de-

1121 a proceeding such as ours to be conducted under Subpart L, we view the evidentiary record
as opened upon the filing of the first initial written statements of position and written testimony with
supporting affidavits on the admitted contentions. See 10 C.F.R. §§2.1207 (outlining the procedure
for filings in an oral hearing), 2.1208 (outlining the procedure for filings in a written hearing).

11310 C.FR. §2.326(a)(3).

114 1d.

15 MOX, CLI-09-2, 69 NRC at 65.
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cision.”!'® The agency may impose reasonable requirements on new contentions
when those requirements are related to legitimate agency goals such as avoid-
ing needless duplication and delay.!'” Nevertheless, “[a]lthough the Commission
retains broad authority to define standards and thresholds for determining when
new information raises a material issue of a plant’s conformity with the [Atomic
Energy] Act, if such information is presented, it must provide a hearing upon
request.”''® Requiring BREDL to meet the stringent reopening requirements de-
signed for entirely different cases where there has been an evidentiary hearing
would unreasonably and unfairly restrict BREDL’s ability to obtain a hearing
based on material new information. Arbitrary and unreasonable restrictions on
the right to a hearing would violate AEA § 189a.!"” Such restrictions would also
violate the Administrative Procedure Act’s prohibition on agency action that is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.”120

The Board “has the duty to conduct a fair and impartial hearing according
to law,” and has “all the powers necessary” to that end."?! Given the lack of an
appropriate mechanism for an intervenor to reopen a terminated proceeding to
propose new contentions based on new and material information generated later
in the licensing process, we decline to terminate this proceeding now.

4. NRC Case Law

None of the NRC case law cited by Dominion or the NRC Staff requires
termination of this proceeding in the present circumstances.

Dominion cites Turkey Point, in which the Commission warned licensing
boards not to raise issues sua sponte when the sole intervenor has withdrawn from
the proceeding.!?> The Commission relied on an unpublished order in Fort St.
Vrain for the proposition that once the sole intervenor in a proceeding withdraws,
the proceeding has been brought to a close.'?® Here, in contrast, we have not
received a notice of withdrawal or any other indication that BREDL intends to
withdraw from this proceeding, and we have not raised any issues sua sponte.
This case is therefore readily distinguishable from Turkey Point.

116 Union of Concerned Scientists, 735 F.2d at 1447.

17 See Union of Concerned Scientists v. NRC, 920 F.2d 50, 55-56 (D.C. Cir. 1990).

18 Nyclear Information and Resource Service v. NRC, 918 F.2d 189, 195 (1990), aff’d and rev’d on
reh’g on other grounds, 969 F.2d 1169 (D.C. Cir. 1992).

19 $ee id.

1205 U.8.C. § 706(2)(A).

12110 C.F.R. §2.319.

122 Turkey Point, CLI-91-13, 34 NRC at 188; Dominion Motion at 2-3.

123 Turkey Point, CLI-91-13, 34 NRC at 188 n.1 (citing Fort St. Vrain Commission Order).
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In the Summer COL proceeding, also cited by Dominion,'** the licensing
board terminated the proceeding on remand from the Commission when it found
petitioners proffered no admissible contentions. But that board, unlike this one,
neither granted the petition to intervene nor admitted any contentions at the
start of the proceeding.'” The petitioners in Summer appealed, and that appeal
was rejected by the Commission, which affirmed the licensing board’s dismissal
of the petitioners’ hearing request and termination of the proceeding.'?® Here,
by contrast, we granted BREDL’s petition to intervene and hearing request.'?’
BREDL accordingly became a party to the licensing proceeding and entitled under
AEA § 189a to a hearing on issues material to the licensing decision. Therefore,
neither the Summer board’s ruling nor the Commission’s decision affirming that
ruling dictates that we must terminate this case.'?®

The Staff cites the Appeal Board’s decision in Trojan for the proposition that
licensing boards may only decide the issues contested by the parties, and that the
case should be dismissed once those issues are no longer in dispute.!” In that
spent fuel pool amendment proceeding, “[a]fter a brief hearing on the admitted
contentions, the applicant filed proposed findings of fact and conclusions of
law that the intervenor . . . and the NRC Staff then adopted.”'3° As the Appeal
Board explained, “[a]t that point there was, in effect, a stipulated resolution or
a settlement of the contested issues and thus no need for the Board below to
do anything more than dismiss the proceeding.”'3! Thus, Trojan stands for the
unremarkable proposition that, if the parties settle their dispute after a hearing, the
board should dismiss the adjudication. Here, however, there has been neither a
settlement nor a hearing on admitted contentions, and a hearing might be required
to resolve contentions based on the SER, the new SEIS, or the Fukushima accident.

The Staff also cites the Appeal Board’s ruling in Indian Point,'3? but that ruling
is also inapposite. The decision arose from the application for an operating license
for Indian Point Unit 3. The licensing board had conducted the contested hearing,

124 Dominion Motion at 3.

125 South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear Station, Units 2 and 3), LBP-10-6,
71 NRC 350, 357-58, 385-86 (2010), aff’d, CLI-10-21, 72 NRC 197 (2010).

126 Summer, CLI-10-21, 72 NRC at 201.

1271 BP-08-15, 68 NRC at 337-38.

128 The same factors also distinguish this case from Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Unit 3), CLI-09-5, 69 NRC 115, 120-21 (2009) (affirming a licensing board’s
use of the reopening standard to evaluate the admissibility of contentions submitted after the board
denied petitioners’ hearing request).

129NRC Staff Answer at 4 (citing Trojan, ALAB-796, 21 NRC at 5).

130 Trojan, ALAB-796, 21 NRC at 5.

Blyd. ats.

132NRC Staff Answer at 4, 5 n.4 (citing Consolidated Edison Co. of New York (Indian Point, Units
1,2, and 3), ALAB-319, 3 NRC 188, 189-91 (1976)).
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the board had issued its decision, that decision had been reviewed by the Appeal
Board, and the Commission had authorized the issuance of a full-term, full-power
operating license.'?* After all this, an organization that had not intervened in
the adjudicatory proceeding filed a petition seeking to raise issues related to the
seismic design of the plant.'3* The Appeal Board held that, because the licensing
board’s hearing had concluded and the seismic issues raised in that proceeding
had been resolved or abandoned, the adequacy of the seismic design of Indian
Point Unit 3 was now a matter within the jurisdiction of the NRC Staff.!3
Nothing in that ruling addresses the situation presented here, where no hearing
has been or could have been held, no decision has been issued, no appellate
review has occurred, and no license has been authorized. In Indian Point, the
agency had fulfilled its statutory obligation under AEA § 189a to provide those
who had successfully intervened in the adjudicatory proceeding with a hearing
on issues material to the licensing decision. Here, by contrast, the Board has
held no evidentiary hearing on any issue. It has merely resolved two admitted
contentions related to the no longer relevant ESBWR design by declaring them
moot, and ruled that various other contentions are inadmissible. We can hardly
determine based on those rulings whether the agency has fulfilled its statutory
responsibility under section 189a to provide a hearing on all contested issues
material to the licensing decision. Issues related to the new reactor design and its
potential environmental consequences have not been, and could not have been,
fully resolved because the Staff has issued neither the SER nor the new SEIS
that will take into account the new design. In addition, the potential remains
that BREDL may file contentions related to the Fukushima accident. Thus, in
this case, unlike Indian Point, a contested hearing might still be required. It
is therefore appropriate that this adjudicatory proceeding, leading potentially to
such a hearing, should continue. Nothing in Indian Point suggests otherwise.
Other rulings cited by Dominion and the Staff are licensing board orders,
not Commission or Appeal Board decisions. Not only are the rulings of other
licensing boards not binding upon us, we also see no indication in any of those
orders that the boards believed the particular procedure they chose to follow was
compelled by agency regulation or precedent. For example, in the Comanche
Peak COL and Vogtle COL proceedings, the licensing boards chose to termi-
nate the adjudications when faced with no pending contentions, but they did
not state that they were compelled to do so by Commission precedent or agency

133 Indian Point, ALAB-319, 3 NRC at 191-93.
13414, at 188, 191.
135 14, at 193.
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regulation.'3® Similarly, in the North Anna ESP proceeding, the licensing board
chose to terminate the contested portion of that proceeding after granting summary
disposition on the only pending contentions, but that board also did not state that
its decision was compelled by either precedent or regulation.'3” The Oyster Creek
licensing board said that the dismissal of all pending contentions on mootness
grounds due to new information “ordinarily would terminate the proceeding,” but
that board permitted new contentions to be filed on the new information before
terminating the proceeding.'*® On the other hand, the Savannah River board
terminated the proceeding only after all admitted contentions were resolved and
“the time for late-filed contentions on the Staff’s FSER ha[d] expired without any
such contentions being filed.”'* That approach is equivalent to the one we follow
here.

The boards in those cases did not attempt to prescribe a rule for all other boards
to follow, just as our decision does not announce a categorical rule for all future
proceedings. We decide only that the procedure we have followed is within the
bounds of our delegated authority and appropriate for this case.

III. CONCLUSION

For the foregoing reasons, we decline to terminate this proceeding and therefore
deny Dominion’s Motion for Clarification. Unless and until there is at least one
admitted contention, however, Dominion’s and BREDL’s disclosure obligations

136 1 uminant Generation Co., LLC (Comanche Peak Nuclear Power Plant, Units 3 and 4), LBP-11-4,
73 NRC 91, 128 (2011); Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units
3 and 4), LBP-10-8, 71 NRC 433, 447 (2010). In Vogtle COL, subsequent to the original board’s
termination of the proceeding, the intervenors filed a new contention, and the original Vogtle COL
board referred that contention to the Commission. Southern Nuclear Operating Co. (Vogtle Electric
Generating Plant, Units 3 and 4) Licensing Board Order (Referring Request to Admit New Contention
to the Commission) (Aug. 17, 2010) at 1-3 (unpublished). The Secretary of the Commission, pursuant
to her authority under 10 C.F.R. § 2.346(i) to refer requests for hearing to the Atomic Safety and
Licensing Board Panel, issued a brief order referring the new contention to the Chief Administrative
Judge of the Atomic Safety and Licensing Board Panel for appropriate action. Southern Nuclear
Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4) Secretary Order (Aug. 25, 2010) at
1 (unpublished). The Chief Judge appointed a new board (consisting of the same members as the
old board), which held that the new contention did not meet the reopening standard, deemed that
contention untimely and inadmissible, and again terminated the adjudicatory proceeding. Vogtle,
LBP-10-21, 72 NRC at 630, 631-32, 644-47, 648-58.

137 Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-06-24,
64 NRC 360, 365 (2006).

138 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-16, 63 NRC
737, 744 (2006). Importantly, the Oyster Creek board did not say what would “ordinarily” terminate
a proceeding in similar circumstances.

139 See Savannah River, LBP-05-15, 62 NRC at 54.
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pursuant to 10 C.F.R. §2.336(a) and our prior scheduling orders are suspended.
The NRC Staff’s obligation to update its Hearing File pursuant to 10 C.F.R.
§§2.336(b) and 2.1203 is not suspended. We will consider suspending that
obligation when and if the Staff requests that we take that action.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Alice C. Mignerey
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 1, 2011
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Paul B. Abramson
Dr. Richard F. Cole

In the Matter of Docket No. 50-293-LR
(ASLBP No. 06-848-02-LR)

ENTERGY NUCLEAR GENERATION

COMPANY and ENTERGY NUCLEAR September 8, 2011
OPERATIONS, INC. (Corrected and Reissued
(Pilgrim Nuclear Power Station) December 13, 2011)

This proceeding concerns the application of Entergy Nuclear Generation Com-
pany and Entergy Nuclear Operations, Inc. for renewal of the operating license for
its Pilgrim Nuclear Power Station, located in Plymouth, Massachusetts. Between
the time when the Commission remanded a limited issue to the Board and when
the Board disposed of the remanded issue, Intervenor Pilgrim Watch filed several
requests for hearing on proposed new contentions. In this Order, a majority of the
Licensing Board denies two hearing requests that Pilgrim Watch filed after the
accident at the Fukushima Daiichi Nuclear Power Plant in Japan.

REOPENING

The standards for reopening apply not only when a party is seeking to introduce
new evidence on a previously admitted contention after the evidentiary record is
closed, but also when a party is seeking to introduce a new contention after the
record is closed.
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REOPENING

The contention regards limitations and phenomena that were widely known,
and should have been known to intervenor, at the outset of this proceeding, and
thus could have been raised long ago, rendering it untimely now.

REOPENING

Unsupported speculation that fresh analysis might lead the NRC to require
additional mitigation measures simply does not rise to the level required to raise
a significant safety issue or a fortiori an exceptionally grave issue.

REOPENING

Because severe accident mitigation alternatives analysis is a cost-benefit anal-
ysis (which has no bearing on safety significance) and is not a direct safety
analysis, it does not, and by its very nature cannot, raise any exceptionally grave
issue.

REOPENING

The standard for when an environmental issue is “significant” in the context of
reopening a closed record is the same as the standard for when supplementation
of an environmental impact statement is required; i.e., the new and significant in-
formation must paint a seriously different picture of the environmental landscape.

MOTIONS TO REOPEN

Because intervenor does not provide an affidavit substantively addressing why
a materially different result is likely, the contention fails to satisfy the regulatory
requirement to demonstrate that a materially different result would have been
likely in this proceeding. Bare unsupported assertions do not (and cannot)
demonstrate that a materially different result would have been likely and thus will
not support reopening.

CONTENTIONS, ADMISSIBILITY

The contention is not supported by a concise statement of alleged fact or expert
opinion. The intervenor’s assertion is not self-evident and is clearly of the class
of statements that must be supported by expert opinion. The documents and
statements intervenor submitted do not provide the requisite support, and also fail
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because neither sets out credentials showing that its author is an expert on the
subject.

CONTENTIONS, ADMISSIBILITY

The intervenor’s vague claim that it will rely on testimony from an expert wit-
ness and government documents does not provide the requisite concise statement
of facts or expert support.

CONTENTIONS, ADMISSIBILITY

A material issue means one where resolution of the dispute would make a
difference in the outcome of the licensing proceeding.

REOPENING

The contention is not timely because all of the information the intervenor asserts
to be newly derived was analyzed in the original license renewal application and
regards issues that have been widely recognized for many years.

CONTENTIONS, ADMISSIBILITY

Matters challenging the design of the nuclear power plant are outside the scope
of the license renewal proceeding.

MOTIONS TO REOPEN

The absence of a competent affidavit, as required by 10 C.F.R. §2.326(b),
deprives the Licensing Board of the ability (even the opportunity) substantively
to consider whether a materially different result would be obtained.

MEMORANDUM AND ORDER
(Corrected Version of September 8, 2011
Memorandum and Order Denying Pilgrim Watch’s
Requests for Hearing on New Contentions Relating
to Fukushima Accident)

In this Memorandum and Order, we address the two proposed new contentions
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Pilgrim Watch filed on May 12, 2011" and June 1, 20112 concerning Entergy’s3
application for a 20-year extension of its operating license for the Pilgrim Nuclear
Power Station (Pilgrim).* In 2006, this Board granted Pilgrim Watch’s earlier
petition to intervene® and admitted two contentions — Contention 1, challeng-
ing Entergy’s aging management program for buried piping, and Contention 3,
challenging Entergy’s analysis of severe accident mitigation alternatives.® The
Board closed the evidentiary record and terminated these proceedings in 2008’
after dismissing Contention 3 on summary disposition® and holding an evidentiary
hearing on the merits of Contention 1.° On March 26, 2010, the Commission
remanded a narrow portion of Contention 3 to this Board for reconsideration
in accordance with specific instructions.!® The parties agreed that the remanded
portion of Contention 3 could be resolved on the evidentiary record — as supple-
mented by their written evidentiary submissions — without an oral evidentiary
hearing.!' The Board heard oral argument on Contention 3'> and ruled in favor
of Entergy as to the remanded matter by order issued July 19, 2011 (Remanded
Issue Order).!?

In the time between the remand and the ruling on Contention 3, Pilgrim Watch
filed requests for hearing on five new contentions and made a number of related
filings.'"* In our Order dated August 11, 2011 (Pre-Fukushima Order), we ruled

!Pilgrim Watch Request for Hearing on Post-Fukushima SAMA Contention (May 12, 2011)
[hereinafter Fukushima Recriticality Contention].

2 pilgrim Watch Request for Hearing on a New Contention Regarding Inadequacy of Environmental
Report, Post-Fukushima (June 1, 2011) [hereinafter Fukushima DTV Contention].

3 The Applicant Entergy comprises two entities, Entergy Nuclear Generation Company and Entergy
Nuclear Operations, Inc.

4See 71 Fed. Reg. 15,222, 15,222 (Mar. 27, 2006).

5Request for Hearing and Petition to Intervene by Pilgrim Watch (May 25, 2006) [hereinafter
Petition to Intervene].

6 See LBP-06-23, 64 NRC 257, 348-49 (2006).

7LBP-08-22, 68 NRC 590, 596 (2008); Board Memorandum and Order (Ruling on Pilgrim
Watch Motions Regarding Testimony and Proposed Additional Evidence Relating to Pilgrim Watch
Contention 1) (June 4, 2008) at 3-4 (unpublished).

8 LBP-07-13, 66 NRC 131, 137 (2007).

O Tr. at 557-874.

10 §¢e CLI-10-11, 71 NRC 287, 290 (2010).

! Joint Motion Requesting Resolution of Contention 3 Meteorological Issues on Written Submis-
sions (Feb. 16, 2011) at 1.

12Tr. at 784-1018.

I3LBP-11-18, 74 NRC 29, 55-56 (2011).

14 The Commonwealth of Massachusetts (Commonwealth) also filed several pleadings before us and
the Commission, including one new contention. On May 2, 2011, the Commonwealth moved for the
Board to temporarily set aside this proceeding while the Commission considered a petition to suspend

(Continued)
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in favor of Entergy as to three proposed new contentions that Pilgrim Watch
filed prior to the accident at Fukushima.'> We herein deny admission to the two
proposed new contentions that Pilgrim Watch filed after the accident.

I. PERTINENT BACKGROUND

The general history of this proceeding is thoroughly discussed in our Remanded
Issue Order and in our Pre-Fukushima Order, and we do not repeat that discussion
here. As to Fukushima-related pleadings and contentions, after the oral argument,
on March 12 and 28, 2011, Pilgrim Watch submitted two filings arguing that we
should consider concerns related to the recent events at the Fukushima Nuclear
Power Plants in Japan in connection with the matters then currently pending
before us.'® Neither of those two filings stated a new contention.!” In the second
of those filings Pilgrim Watch argued that the events in question constituted
relevant new information of which we should take judicial notice,'® and that we
should, on the same basis, accept the three new contentions addressed in our
Pre-Fukushima Order, require further analysis of the Pilgrim SAMA analysis,

filed by the Commonwealth. Commonwealth of Massachusetts Motion to Hold Licensing Decision
in Abeyance Pending Commission Decision Whether to Suspend the Pilgrim Proceeding to Review
the Lessons of the Fukushima Accident (May 2, 2011). On June 2, 2011, the Commonwealth filed
a hearing request for a new contention challenging the Entergy SAMA analysis because of asserted
new information regarding both Spent Fuel Pool (SFP) accidents and severe accident probabilities
based upon the events at Fukushima. Commonwealth of Massachusetts’ Contention Regarding New
and Significant Information Revealed by the Fukushima Radiological Accident (June 2, 2011) at 5-8;
see also Commonwealth of Massachusetts’ Motion to Admit Contention and, if Necessary, to Reopen
Record Regarding New and Significant Information Revealed by Fukushima Accident (June 2, 2011)
at 1. Also on June 2, the Commonwealth requested waiver of our regulations providing that SFP issues
are outside the scope of a license renewal proceeding such as this. Commonwealth of Massachusetts’
Petition for Waiver of 10 C.F.R. Part 51 Subpart A, Appendix B or, in the Alternative, Petition for
Rulemaking to Rescind Regulations Excluding Consideration of Spent Fuel Storage Impacts from
License Renewal Environmental Review (June 2, 2011). Most recently, the Commonwealth moved
to supplement its proposed new contention to address an NRC task force report on Fukushima.
Commonwealth of Massachusetts Motion to Supplement Bases to Commonwealth Contention to
Address NRC Task Force Report on Lessons Learned from the Radiological Accident at Fukushima
(Aug. 11, 2011) at 1-2 (citing Dr. Charles Miller et al., Recommendations for Enhancing Reactor
Safety in the 21st Century, The Near-Term Task Force Review of Insight from the Fukushima Dai-Ichi
Accident (July 12, 2011) (ADAMS Accession No. 111861807) [hereinafter Near-Term Task Force
Report]). We will address matters relating to the Commonwealth in a future order.

ISLBP-11-20, 74 NRC 65, 68-69 (2011).

16 pilgrim Watch Memorandum Regarding Fukushima (Mar. 12, 2011) at 1 [hereinafter Fukushima
Memo IJ; Pilgrim Watch Post-Hearing Memorandum (Mar. 28, 2011) at 1 [hereinafter Fukushima
Memo II].

17 Fukushima Memo I; Fukushima Memo I1.

18 Fukushima Memo Il at 1.
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and delay any decision on the License Renewal Application “until NRC has
evaluated the lessons learned from Fukushima to be assured that the Aging
Management Programs for Pilgrim are appropriate.”!® Attached to that latter filing
was an editorial from the Boston Globe newspaper, urging among other things
that “a badly needed reappraisal of nuclear energy safety in the United States”
should “start with [the] Pilgrim nuclear station in Plymouth,” including revisiting
“concerns about the aging cables at Pilgrim and the plant’s security.”? NRC
Staff and Entergy opposed those filings.?! Our colleague discussed, briefly, in her
Dissent to our Pre-Fukushima Order, her views regarding the Fukushima-related
information submitted in regards to that Order,?? views which we now address in
connection with all of the Fukushima-related information in this Order.

As mentioned above, Pilgrim Watch filed two Fukushima-related proposed
new contentions on May 12, 2011 (Fukushima Recriticality Contention) and
June 1, 2011 (Fukushima DTV Contention). Entergy and the NRC Staff filed
answers to the Fukushima Recriticality Contention on June 6, 201123 and to the
Fukushima DTV Contention on June 27, 2011.%* Pilgrim Watch filed replies
regarding the Fukushima Recriticality Contention on June 13, 2011 and regard-
ing the Fukushima DTV Contention on July 5, 2011.2° Entergy moved to strike
portions of Pilgrim Watch’s reply regarding the Fukushima DTV Contention on

91d. at 3.

2014, Attach. 1, At Pilgrim, NRC must address fuel rods, cables, safety plan, Boston Globe, Mar. 27,
2011 (emphasis omitted).

21 Entergy’s Reply to Pilgrim Watch Post-Hearing Memorandum (Apr. 7, 2011) at 1; NRC Staff’s
Response to Pilgrim Watch Post-Hearing Memorandum (Apr. 7, 2011) at 1; Entergy’s Objection to
Pilgrim Watch’s Post-Hearing Memoranda and Other Unauthorized Filings (Apr. 22, 2011) at 1.

22 Separate Statement of Administrative Judge Ann Marshall Young, LBP-11-18, 74 NRC at 60
(2011).

23 Entergy’s Answer Opposing Pilgrim Watch Request for Hearing on Post-Fukushima SAMA
Contention (June 6, 2011) [hereinafter Entergy Answer to Fukushima Recriticality Contention]; NRC
Staff’s Answer in Opposition to Pilgrim Watch’s Request for Hearing on Post[-]Fukushima SAMA
Contention (June 6, 2011) [hereinafter NRC Staff Answer to Fukushima Recriticality Contention].

24 Entergy’s Answer Opposing Pilgrim Watch Request for Hearing on a New Contention Regarding
Inadequacy of Environmental Report, Post-Fukushima (June 27, 2011) [hereinafter Entergy Answer
to Fukushima DTV Contention]; NRC Staff’s Answer in Opposition to Pilgrim Watch’s Request for
Hearing on a New Contention Regarding Inadequacy of Environmental Report, Post Fukushima (June
27, 2011) [hereinafter NRC Staff Answer to Fukushima DTV Contention].

25 pilgrim Watch Reply to Entergy’s and NRC Staff’s Answers to Pilgrim Watch Request for
Hearing on Post[-]Fukushima SAMA Contention (June 13, 2011) [hereinafter Reply for Fukushima
Recriticality Contention].

26 pilgrim Watch Reply to Entergy’s and NRC Staff’s Answers to Pilgrim Watch Request for
Hearing on [a] New Contention Regarding Inadequacy of Environmental Report, Post Fukushima
(July 5, 2011) [hereinafter Reply for Fukushima DTV Contention].
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July 15, 2011,%” and Pilgrim Watch responded to this motion to strike on July 18,
2011.%8

On August 8, 2011, Pilgrim Watch filed a memorandum presenting excerpts
from an NRC task force report on Fukushima (Near-Term Task Force Report).?
Pilgrim Watch states that these excerpts are “new significant and material infor-
mation relevant to [the Fukushima DTV Contention].”3* We have, in reaching
the decisions rendered herein, examined and considered all of the information
contained in the pleadings (including that memorandum and the document to
which it referred).

II. ANALYSIS

For either of the proposed new contentions to be admitted, Pilgrim Watch must
satisfy the Commission’s demanding regulatory requirements for reopening the
record.’!

Pilgrim Watch, as with its earlier new contentions addressed in our Pre-
Fukushima Order, did not file a motion to reopen with regard to either of its
Fukushima-related new contentions, instead taking the position it has steadfastly
maintained that no such action is required. Pilgrim Watch argues that it “does
not seek to reopen anything” because it “does not believe that the record in
this proceeding has closed.”?> Moreover, as before, it did not file the required
affidavits setting forth the factual and/or technical bases for the claim that the
criteria of 10 C.F.R. § 2.326(a) have been met.*} Pilgrim Watch explains that the

2 Entergy Motion to Strike Portions of Pilgrim Watch Reply to Entergy and the NRC Staff Answers
Opposing Pilgrim Watch Request for Hearing on a New Contention (July 15, 2011).

28 Pilgrim Watch Reply to Entergy’s Motion to Strike Portions of Pilgrim Watch Reply to Entergy
and the NRC Staff Answers Opposing Pilgrim Watch’s Request for Hearing on a New Contention
(07/15/11) (July 18, 2011).

29 Pilgrim Watch Request for Leave to Supplement Pilgrim Watch Request for Hearing on a New
Contention Regarding the Inadequacy of the Environmental Report, Post-Fukushima filed June 1,
2011 (Aug. 8, 2011) at 1 (citing Near-Term Task Force Report).

0 1d.

31 See 10 C.F.R. §2.326.

32Reply for Fukushima Recriticality Contention at 2; accord Fukushima DTV Contention at 30
(stating Pilgrim Watch “does not seek to reopen the record” and arguing that section 2.326 “does not
apply here, for a simple reason — the record in this proceeding has not been closed” (capitalization
altered)). According to Pilgrim Watch, “[t]he record in this proceeding (as contrasted with the record
for Contention 1) unquestionably has not been closed.” Fukushima DTV Contention at 30.

33 pilgrim Watch’s Fukushima Recriticality Contention is accompanied by a Statement of David
Chanin, which fails to address the reopening standards of section 2.326; instead Mr. Chanin merely
states “I have read and reviewed the enclosed proposed contention and fully support all its statements.”

(Continued)
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“new and significant information from the ongoing Fukushima crisis” it presented
“was not part of and was not and could not have been litigated in connection with,
either Contention 1 or Contention 3.”3* Pilgrim Watch asserts that although “[t]he
record in Contention 1 may be closed, and the scope of Contention 3 limited,”
Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station)
provides that “‘the proceeding will remain open during the pendency of the
remand.’”’® Further, Pilgrim Watch pleads that:

[TThis contention should be accepted even if the record had been closed. This Board
has the duty to reopen “sua sponte . . . when [it] becomes aware, from any source, of

Fukushima Recriticality Contention, Attach., Statement of David Chanin at 21 (May 12, 2011).
And, although Pilgrim Watch’s petition refers us to a document posted on the Gerson Lehrman
Group website, id. at 8-9 (quoting http://www.glgroup.com/News/TEPCO-Data-Shows-Ongoing-
Criticalities-Inside-Leaking-Fukushima-Daiichi-Unit-2-53751.html?cb=1), which, upon examination,
appears to have been authored by Mr. Chanin, even if the content of that document had been part of
a proper affidavit from Mr. Chanin, it also fails to address any of the reopening standards. Similarly,
Pilgrim Watch’s Fukushima DTV Contention is accompanied by an affidavit of Arnold Gunderson
failing to address reopening standards, stating, in relevant part:

8. My declaration is intended to support Pilgrim Watch’s Request for Hearing and is
specific to issues regarding the inadequacy of Pilgrim’s SAMA analysis. The SAMA does
not consider new and significant issues raised at Fukushima regarding the lack of containment
integrity of Pilgrim’s Mark I and demonstrated failure of the direct torus vent designed to save
containment during pressure buildup.

9. Thave reviewed the Request for Hearing and support its content.

10. Tam qualified to testify in support of this Request for Hearing.

11. I served as an expert witness for Pilgrim Watch’s motion to intervene regarding the
insufficiency of the aging management plan for buried pipes/tanks; and became familiar with
Pilgrim Station’s subsurface environment and its effect on corrosion. This applies directly to
Pilgrim’s buried DTV piping.

Fukushima DTV Contention, App. A, Affidavit of Arnold Gundersen ] 8-11 (June 1, 2011) [here-
inafter Gundersen Affidavit].

34 Reply for Fukushima Recriticality Contention at 2-3. Pilgrim Watch explicitly states that its filing
is not “an attempt to show that a materially different result would be or would have been likely had
the newly proffered evidence been considered initially.” Id. at 3. Pilgrim Watch clarifies that what it
seeks “is a hearing on a new contention that raises an issue that was not been [sic] litigated, and could
not have been litigated, as part of either Contention 1 or Contention 3 until the events at Fukushima
brought forward the MACCS2 code’s incapability to model what we now have learned is a credible
accident scenario.” Id. at 3-4.

351d at3 (quoting CLI-10-17, 72 NRC 1, 10-11 n.37 (2010)); accord Fukushima DTV Contention
at 30 (arguing that although “[t]he evidentiary record relating to Contention 1 was . . . closed some
time ago,” Pilgrim Watch “does not seek to introduce any new evidence as to Contention 1; rather
it seeks to add a new, in scope, contention to the proceeding”). Pilgrim Watch provides a lengthy
explanation of its theory of the regulatory requirements and its view that the present circumstances do
not require reopening the record. Reply for Fukushima Recriticality Contention at 5-8.
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a significant unresolved safety issue or of possible major changes in facts material
to the resolution of major environmental issues.”3°

However, Entergy points out, and the NRC Staff agrees, that “[t]he standards
for reopening apply not only when a party is seeking to introduce new evidence
on a previously admitted contention after the evidentiary record is closed, but also
when a party is seeking to introduce a new contention after the record has been
closed.”” Entergy also observes that Pilgrim Watch errs in “claiming that the
Commission’s procedural requirements for late-filed contentions and reopening
a closed record cannot be applied here because they are overridden by NEPA.”3#
We agree with Entergy and Staff that, as with the first three contentions discussed
in our Pre-Fukushima Order, Pilgrim Watch must, as a threshold matter, meet
the reopening standards with respect to each of the proposed new contentions we
address today for it to be admissible.*

Also, as we noted in our earlier orders, the Commission emphasized, in this
proceeding, the need for affidavits to support any motion to reopen, holding
that intervenors’ speculation that further review of certain issues “might” change
some conclusions in the final safety evaluation report did not justify restarting the
hearing process.*

A. Legal Standards Governing Motion to Reopen the Record

We addressed in depth the standards for reopening a record in our Pre-
Fukushima Order, and do not repeat that entire discussion here; rather we hereby
incorporate that discussion by reference and set out only particular points.

The standards for reopening the record under 10 C.F.R. §2.326(a) are as
follows:

36 Fukushima DTV Contention at 31 (quoting Office of General Counsel, United States Nuclear
Regulatory Commission Staff Practice and Procedure Digest, NUREG-0386, Post Hearing Matters
§4.4 at 11-12 (Digest 15 Mar. 2010) (ADAMS Accession No. 101000014)).

3 Entergy Answer to Fukushima Recriticality Contention at 10 (citing 10 C.F.R. § 2.326(d) (“[a]
motion to reopen which relates to a contention not previously in controversy among the parties must
also satisfy the requirements for nontimely contentions in § 2.309(c)”)); Entergy Answer to Fukushima
DTV Contention at 10; NRC Staff Answer to Fukushima DTV Contention at 3 (“[T]he Commission’s
regulations and case law clearly indicate that once the record closes, a party seeking to litigate a
genuinely new issue must meet the requirements for reopening the record in 10 C.F.R. § 2.326.”).

38 Entergy Answer to Fukushima DTV Contention at 10-11.

39 See LBP-11-20, 74 NRC at 69.

40 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461,
486 (2008). The CLI-08-23 order involved four NRC proceedings, including the Pilgrim proceeding.
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(1) The motion must be timely. However, an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented;

(2) The motion must address a significant safety or environmental issue; and

(3) The motion must demonstrate that a materially different result would be or
would have been likely had the newly proffered evidence been considered initially.

And, as we noted in our previous rulings, a motion to reopen must be
“accompanied by affidavits that set forth the factual and/or technical bases for
the movant’s claim that the criteria of paragraph (a) of this section have been
satisfied.”*! In such affidavits, “[e]ach of the criteria must be separately addressed,
with a specific explanation of why it has been met.”*?

Additionally, where a motion to reopen relates to a contention not previously
in controversy, section 2.326(d) requires that the motion demonstrate that the
balance of the nontimely filing factors (see 10 C.F.R. § 2.309(c)) favors granting
the motion to reopen. The section 2.309(c) factors are as follows:

(i) Good cause, if any, for the failure to file on time;

(ii) The nature of the requestor’s/petitioner’s right under the Act to be made a
party to the proceeding;

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or
other interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on
the requestor’s/petitioner’s interest;

(v) The availability of other means whereby the requestor’s/petitioner’s interest
will be protected;

(vi) The extent to which the requestor’s/petitioner’s interests will be represented
by existing parties;

(vii) The extent to which the requestor’s/petitioner’s participation will broaden
the issues or delay the proceeding; and

(viii) The extent to which the requestor’s/petitioner’s participation may reason-
ably be expected to assist in developing a sound record.

Finally, the new contention must also meet the standards for contention admissi-
bility under 10 C.F.R. § 2.309(f)(1).

B. Rulings on New Contentions
1. Pilgrim Watch’s May 12 Fukushima Recriticality Contention

Pilgrim Watch’s Fukushima Recriticality Contention alleges that:

4110 C.F.R. § 2.326(b).
214,
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The Environmental Report is inadequate post Fukushima Daiichi because Entergy’s
SAMA analysis ignores new and significant lessons learned regarding the possible
off-site radiological and economic consequences in a severe accident.*?

Pilgrim Watch asserts that “a longer [radioactive] release can cause offsite
consequences that will affect cost-benefit analyses” and that “[t]he Fukushima
crisis . . . shows that releases can extend into many days, weeks, and months.”#
Its concern, Pilgrim Watch explains, is that “[d]ata from TEPCO Unit 2 shows
that its nuclear chain reaction continued to generate high levels of I-131 for over
a month after scram . . . [whereas] Pilgrim’s SAMA source terms have durations
of at most 24 hours . . . , the maximum plume duration allowed by the MACCS2
code.”® Pilgrim Watch claims its views are supported by the document it refers
to from the Gerson Lehrman Group website.*¢ Pilgrim Watch concludes that this
Board “has an obvious duty to re-evaluate the Applicant’s SAMA analysis on
the basis on this new and significant information and the public health and safety
consequences.”#

To begin with, Pilgrim Watch fails to satisfy the requirements of section
2.326(a)(1) because it does not demonstrate that its motion is timely and fails to
make the alternative demonstration that it raises an exceptionally grave issue.

Whether the information is timely in satisfaction of section 2.326(a)(1) turns
on whether there is new information, which, because of the specific questions
raised by this contention, depends upon how recently the information to support
new challenges respecting matters of recriticality and sustained releases from
severe accidents (and the characteristics of the MACCS?2 code in this regard) was
raised. Pilgrim Watch asserts that the information that forms the foundation for
its contention is new because the Fukushima Recriticality Contention could not
be litigated “until the events at Fukushima brought forward the MACCS2 code’s
incapability to model what we now have learned is a credible accident scenario.”*®
In this regard, however, Pilgrim Watch offers up only generalized (macroscopic)

43 Fukushima Recriticality Contention at 1.
“1d at3.
4 1d. at 1. Pilgim Watch also asserts
The code limits the total duration of a radioactive release to no more than four (4) days, if the
Applicant chooses to use four plumes occurring sequentially over a four day period. Entergy
chose not to take that option and limited its analysis to a single plume having a total duration
of the maximum-allowed 24 hours.
Id. at 3 (internal footnotes omitted). Further, Pilgrim Watch asserts “MACCS2 is completely unable
to model the impacts of an 8-week release, with the accident at Fukushima Daachi [sic] now entering
its third month with no end to the release in sight” and that “this is a generic shortcoming.” Id. at 6.
41d. at 8-9.
Y1 at 4.
48 Reply for Fukushima Recriticality Contention at 4.

297



information respecting measurements of radiation; no information is offered, and
nothing appears, from the record of this proceeding, to be available, that would
provide any reasonably definitive information regarding what was actually going
on in the reactor core, the reactor vessel, or the containment as these accidents
evolved. Thus, the foundation for Pilgrim Watch’s assertion of timeliness is not
that there is new information respecting the actual occurrence of recriticality or
what went on within the reactor core, but simply that they just learned that these
characteristics of a severe accident are “credible” and that they just learned that
the MACCS?2 code is incapable of modeling them.* Indeed Pilgrim Watch asserts
that the “new and significant” information upon which this contention rests is that
data at two of the Fukushima plants demonstrate ongoing recriticalities.®® The

4 Our colleague finds that both of Pilgrim Watch’s new contentions “meet the . . . standards . . . [of]
section 2.326(a)(1) and (a)(2), that they be timely filed and raise significant issues.” Administrative
Judge Ann Marshall Young, Concurring in Part and Dissenting in Part (Sept. 8, 2011) at p. 324
[hereinafter Concurrence and Dissent]. While accepting the fact that “[a]s to Pilgrim Watch’s May
2011 ‘Fukushima Recriticality’ contention, . . . it appears that these issues are not themselves new,”
id. at p. 325, she finds that 2.326(a)(1) is satisfied because

What is new, of course, is the fact of the accident at the Fukushima Daiichi nuclear power
plant in Japan, and whatever practical, “real-world” information it provides to enable improved
understanding of matters that may not in themselves be new. The contentions arise out of
such new, “real-world” information on the Fukushima accident. Whatever the merits of this
information as to any other required criteria, the “newness” and timeliness of it is a separate
matter, and this sort of reality-based information is obviously qualitatively different than
predictions of accident factors, probabilities, and progressions, no matter how well-founded.
The information, whatever other shortcomings it may have, is manifestly “new.”

Id. at p. 325. But, as we noted, and our colleague explicitly acknowledged, the data presently available
from the events at the Fukushima reactors are sparse and inconclusive. And, notwithstanding her
detailed examination of the information provided by experts in the context of consideration of whether
or not the challenge could withstand a motion for summary disposition, her own careful repetition
in her dissent of that information makes plain that nothing is provided by Pilgrim Watch that can
reasonably be considered to be new information respecting the analysis assumptions or analytical
methodologies and inputs for SAMA analysis at Pilgrim. Indeed her conclusion that the challenge
fails for failure to demonstrate a materially different result is or could be likely if Pilgrim Watch’s
assertedly new information were considered, implies that there is no explicit new Fukushima-derived
information that could be utilized in any SAMA analysis (or to revise any present analysis), and
Pilgrim Watch has proffered nothing to suggest any path toward any such revised analysis. Rather both
Pilgrim Watch and our colleague simply plead that the reality of the releases at Fukushima (which are
purely macroscopic observations without supporting microscopic data or information) must somehow
be included in Pilgrim’s SAMA analyses, without suggesting anything respecting how the methods of
Pilgrim SAMA analyses might be altered to adapt the macroscopic observations from the Fukushima

Accidents to the microscopic input, assumptions, and modeling required for SAMA analysis.

30 pilgrim Watch states

[W]e know that criticality is continuing at Fukushima Units 2 and Unit 1, to a lesser extent,
because of the continued high findings of I-131 reported by TEPCO. This new and significant
(Continued)
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NRC Staff answers that “the time to assert that the SAMA analysis was deficient
was when the original contentions were filed in this matter, over five years ago.”!
Similarly, Entergy answers that the MACCS2 code’s asserted inability to model
releases longer than 24 hours and to model secondary criticality (recriticality)
have been part of the code from the outset of this proceeding.’? Entergy points
out that the MACCS2 User’s Guide, which Pilgrim Watch cites to show that the
code cannot model a release longer than 4 days, was available and examined by
Pilgrim Watch at commencement of this proceeding because it was published
in 1998 and was cited in Pilgrim Watch’s initial pleadings in 2006.3 Entergy
also points to studies published in 1975 and 1990 that analyzed the potential for
recriticality.”* Entergy asserts that therefore none of the information that Pilgrim
Watch would have us consider to satisfy the requirements of section 2.326(a)(1)
is new.> Pilgrim Watch replies that the studies Entergy and the NRC Staff cite
“refer to a potential or theoretical ‘possibility’ of re-criticality, but what is now
new and significant is, it asserts, that the accidents at Fukushima show that
what can really happen is ongoing releases extending into months — not only at
Fukushima but also at the sister reactor Pilgrim.*® But if, as our colleague states,>’
and Pilgrim Watch asserts,’® Pilgrim Watch’s expert, Mr. Chanin, is expert in
SAMA analysis and the ins and outs of the MACCS2 computer code used for the
Pilgrim SAMA analyses, he has been aware of the limitation on release durations
since the inception of the code itself (which is many years before commencement
of this proceeding), and it cannot be rationally asserted that the fact of the

information requires a reanalysis of Pilgrim’s SAMA, updating and correcting its assumption
that there will be no continued criticality.
Fukushima Recriticality Contention at 7-8.

SINRC Staff Answer to Fukushima Recriticality Contention at 8.

2 Entergy Answer to Fukushima Recriticality Contention at 11-12.

33 Id. at 13 (citing D. Chanin & M.L. Young, Code Manual for MACCS2; User’s Guide, NUREG/CR-
6613, Vol. 1 (May 1998) (ADAMS Accession No. ML063550020) and Petition to Intervene at 32-33).
Entergy also notes that its ER summarizes the MACCS2 code analysis performed for the Pilgrim
license renewal, discusses the Pilgrim SAMA analysis, and provides “the release durations for each
of the 19 collapsed accident progression bins . . . considered in the SAMA analysis.” Id. (citing
Entergy, License Renewal Application, Pilgrim Nuclear Power Station, Appendix E; Applicant’s
Environmental Report § 4.21.5.1.3, tbl. E.1-11 (Jan. 2006) (ADAMS Accession No. ML060300029)).

341d. at 12 (citing Reactor Safety Study: An Assessment of Accident Risks in U.S. Commer-
cial Nuclear Power Plants, NUREG-75/014 (WASH-1400) (Oct. 1975) (ADAMS Accession No.
MLO083570090); Office of Nuclear Regulatory Research, Severe Accident Risks for Five U.S. Nuclear
Power Plants, NUREG-1150, Vol. 1 (Dec. 1990); and Recriticality in a BWR Following a Core
Damage Event, NUREG/CR-5653 (Dec. 1990)).

351d. at 11-13.

36 Reply for Fukushima Recriticality Contention at 9 (emphasis omitted).

57 Concurrence and Dissent at p. 333.

38 Fukushima Recriticality Contention at 6.

299



code’s inability to model these longer releases is new. Moreover, the phenomena
of continuing criticalities (recriticalities) and extended-duration offsite radiation
releases or even radiation levels in locations onsite are separate; there is no causal
link between the possibility for recriticalities and the longer release times, as there
could certainly be recriticalities without reactor vessel or containment failure and
longer term releases without recriticalities. Considering these two phenomena
separately: first, it is plain that the shortcoming of the MACCS2 code (and
therefore of the Pilgrim SAMA analysis) regarding modeling long-term releases
is not new, and was known at inception of this proceeding; and second, it is
clear that there is nothing offered by Pilgrim Watch that supports their view that
the phenomenon of ongoing criticalities in a reactor core is new.”® We conclude,
as Entergy did, that the Fukushima Recriticality Contention, in which “Pilgrim
Watch contends that the Fukushima Daiichi accident has revealed that radioactive
releases can extend in duration beyond the time period assumed by the MACCS2
Code, and that a damaged reactor core can be subject to recriticality,’® which is
not contemplated by the MACCS2 Code,” regards limitations and phenomena
that were widely known, and should have been known to Pilgrim Watch, at the
outset of this proceeding, and “thus could have been raised long ago, rendering
[it] untimely now.”¢!

Nonetheless, as we noted above, even where a proposed new contention
is not timely, section 3.326(a)(1) would permit its admission if it raises an
exceptionally grave issue. In this respect, Entergy points out that Pilgrim Watch
does not demonstrate the existence of a significant safety or environmental
issue, “let alone an ‘exceptionally grave’ issue required for untimely motions
to reopen.”®? Entergy avers that Pilgrim Watch’s “unsupported speculation” that
“a ‘fresh’ SAMA analysis taking into account continuing radiological releases
and (purported) post-scram criticality” might lead the NRC to “require additional

39 And we cannot ignore our colleague’s repetition of portions of the expert affidavits submitted by
the Parties respecting observations from the accidents at Fukushima that plainly demonstrate that it is
not obvious that there were any ongoing criticalities. Concurrence and Dissent at pp. 336-44 and 350.

®Tn the context of this contention, “recriticality” means a secondary criticality condition of the
reactor core occurring after the initial shutdown. No particular condition is suggested to be the reason
for that return to some critical configuration, but early studies referred to by the Parties treat it as
having occurred due to disruption of the core configuration as it heated up, and reconfigured into
some new critical configuration.

61 Entergy Answer to Fukushima Recriticality Contention at 11. Further, as we discuss supra p. 297,
there is no generic causal relationship between the possibility of secondary criticalities and releases
of longer duration, and there is no support for the postulate that there were secondary criticalities and
the limitation respecting modeling extended releases is not new.

62 Entergy Answer to Fukushima Recriticality Contention at 14.
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mitigation measures” simply does not rise to the level required to raise a significant
safety issue or a fortiori an exceptionally grave issue.%

The NRC Staff also argues that the Fukushima Recriticality Contention does
not raise an exceptionally grave issue.®* Staff asserts, that, because SAMA
analysis is a cost-benefit analysis (which has no direct safety significance) and is
not a direct safety analysis, it does not, and by its very nature cannot, raise any
exceptionally grave issue.® Following this line of thought, Staff observes that the
Commission, in this proceeding, has ruled that “NRC SAMA analyses are not a
substitute for, and do not represent, the NRC NEPA analysis of potential impacts
of severe accidents.”% The NRC Staff asserts that “reference to the recent events
at the Fukushima Daiichi Nuclear Plant in Japan, serious as those events are, does
not establish that the contention itself raises an exceptionally grave issue.”®’

We agree with Entergy and Staff that Pilgrim Watch has not shown the
existence of an exceptionally grave safety or environmental issue.

Nor does Pilgrim Watch satisfy the requirement of section 2.326(a)(2) that
the Fukushima Recriticality Contention must address a significant safety or
environmental issue. As Entergy points out in its answer to the Fukushima
DTV Contention, the Commission has indicated that the standard for when an
issue is “significant” in the context of reopening a closed record is the same
as the standard for when supplementation of an EIS is required, i.e., the “new
and significant information must ‘paint a “seriously different picture of the
environmental landscape.”’ % We agree with Entergy that this is an appropriate
measure to apply to determine whether an issue raised is significant enough
to satisfy the requirements of this provision. This contention contains only
unsupported speculation respecting the underlying assertedly new information
(recriticality); it does not “paint” any “picture of the environmental landscape,”
let alone a “seriously different” one. Further, we note that severe accidents are,
by their very definition, beyond the design basis of the plant and therefore have a

3 d.

%4 NRC Staff Answer to Fukushima Recriticality Contention at 9.

851d. at 9.

66 1d. at 12 (citing CLI-10-11, 71 NRC at 316). We agree with Staff’s observation that the NRC’s
NEPA-related safety and environmental impact analyses are conducted separately from its NEPA
alternatives analyses, the latter of these including its SAMA analysis and the former not being required
to include remote and speculative events such as severe accidents.

7d. at 1.

%8 Entergy Answer to DTV Contention (quoting Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storage Installation), CLI-06-3, 63 NRC 19, 28 (2006)) (emphasis omitted).
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probability of occurrence of less than one in a million per year.® As our colleague
recognizes,’ the consequences of severe accidents are not included within the
NRC’s environmental impacts analyses; rather the NRC examines potential
plant modifications that might be cost-effective to implement to mitigate such
consequences when it performs its SAMA analyses.”! And here, Pilgrim Watch
challenges the results of the Pilgrim SAMA analysis by speculating that there
might be other cost-effective mitigation mechanisms if its speculation respecting
recriticalities were correct and those recriticalities were somehow included in
the SAMA analysis through their speculated increased probabilities of longer
term releases. Moreover, Pilgrim Watch offers nothing to link the events at
Fukushima to the Pilgrim plant other than the similarity of their designs. We find
that the Fukushima Recriticality Contention fails to implicate any alteration in
the environmental impacts of the Pilgrim plant, and therefore fails to pass this
hurdle.”> Moreover, although the foregoing failure in and of itself causes this
contention to fail to raise a significant safety or environmental issue, it also fails
to do so for the reasons noted above in relation to the exceptionally grave issue
criterion. Thus, we conclude that this contention does not raise a significant safety
or environmental issue.

% See, e.g., Policy Statement on Severe Reactor Accidents Regarding Future Designs and Existing
Plants, 50 Fed. Reg. 32,183 (Aug. 8, 1985); Nuclear Energy Institute; Denial of Petition for
Rulemaking, 60 Fed. Reg. 10,834 (Feb. 20, 2001) [hereinafter NEI].

Even though severe accidents have such a low probability of occurrence, the Commission declined
in 2001 to determine that severe accidents are remote and speculative events and thereby excepted
from the scope of the NRC’s NEPA review, because it had “not yet established an agency record
that severe accidents may be eliminated from NRC’s NEPA reviews . . . the NRC staff ha[d] not
developed the necessary basis for concluding that such occurrences are remote and speculative and
thus inappropriate for NRC review under NEPA.” NEI at 10,839 (emphasis added). For this reason,
we believe, although the Commission does not require severe accidents to be included within the
design basis of a plant, it perceived a need, under NEPA, to investigate mechanisms for mitigation of
such events and require their implementation if such was cost-effective.

70 Concurrence and Dissent at p. 330.

"1 Our colleague analogizes this situation to that analyzed by a licensing board in Calvert Cliffs. Id.
at p. 331 (quoting Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant Unit
3), Memorandum and Order (Denying Summary Judgment of Contention 10C, Denying Amended
Contention 10C, and Deferring Ruling on Contention 1) (Aug. 26, 2011) (unpublished) at 17-18).
But the analogy is inapposite; the issue addressed by that licensing board regarded the question of
whether or not alternatives to generation of power via a nuclear power plant should be investigated
as part of the applicant’s (and ultimately the Staff’s) NEPA obligations to examine alternatives to the
proposed action of granting the license for a nuclear power plant. The present situation involves no
such obligation; it regards, as we noted, the consideration of consequences of very low probability
events investigated by the NRC as part of its fulfillment of its NEPA obligations.

72 Our colleague summarily declares, without explanation, that this contention does paint that level
of a seriously different picture of the environmental landscape. Concurrence and Dissent at p. 329.
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Pilgrim Watch also fails to satisfy the requirements of section 2.326(a)(3) to
demonstrate that a materially different result would have been likely had the
evidence proffered in the Fukushima Recriticality Contention been considered
initially. Entergy correctly argues that because Pilgrim Watch does not provide
an affidavit addressing the matter, the contention fails to demonstrate that a
materially different result would have been likely in this proceeding.” The NRC
Staff argues, and we agree, that the bare unsupported assertions do not (and
cannot) demonstrate that a materially different result would have been likely and
thus will not support reopening.’

Finally, Pilgrim Watch fails to satisfy the requirements of section 2.326(b) to
provide an affidavit specifically addressing each reopening criterion. Instead of
filing such an affidavit, Pilgrim Watch offers with the unnotarized “Statement of
David Chanin,” which merely sets forth Mr. Chanin’s professional experience and
states that he has “read and reviewed the enclosed proposed contention and fully
support[s] all its statements.””> Entergy points out that the Chanin Statement is not
a sworn document, does not address section 2.326(a), and does not demonstrate
that Chanin is competent under section 2.326(b) to address the reopening stan-
dards.” Like Entergy, the NRC Staff asserts that the Chanin Statement does not
qualify as the opinion of an expert in the field of nuclear chemistry and ongoing

73 See Entergy Answer to Fukushima Recriticality Contention at 15.

74NRC Staff Answer to Fukushima Recriticality Contention at 6. Although we do not undertake
any evaluation of the relative merits of the expert testimony (because, as our colleague has oft pointed
out, it is inappropriate at the contention admissibility stage to evaluate a battle of experts — which
is to be addressed in a hearing on the merits), we note that whereas Pilgrim Watch’s supporting
documentation fails to provide any support for the proposition that a materially different result would
be found (nothing provided by Pilgrim Watch either directly or indirectly attributable to Mr. Chanin
addresses the matter), Staff proffers sworn affidavits of experts (Dr. Nathan E. Bixler and Dr. S. Tina
Ghosh) who provide testimony indicating no different SAMA result could have been likely, Id. at 6,
7, and Entergy, similarly, provided sworn Declaration from Drs. Sowdon and O’Kula who testify to
the same result. Entergy Answer to Fukushima Recriticality Contention at 17-21.

73 1d., Attach., Statement of David Chanin (May 12, 2011) 7. We note that the “document” to
which Pilgrim Watch refers us on the Gerson Lehrman Group website appears to be authored by Mr.
Chanin, but that document, as we discuss in more depth supra in note 84, also fails completely to
address any of these criteria, so that if it had been incorporated by Mr. Chanin into his “Statement,”
the combination would still have failed to satisfy the affidavit requirements of section 2.326. Further,
if the matter had been relevant, Mr. Chanin’s biographical information found on his website states the
following as education and relevant proficiencies: “Education: 1980 B.S. in Mathematics, University
of New Mexico, Computer Proficiencies: C, C++, FORTRAN 77/90/95, Java, PHP, XHTML, and
UNIX scripting/sysadmin/security.” Thus, if we were to evaluate the relative merits of the supporting
documentation provided by Entergy and Staff and that proffered by Pilgrim Watch (which is not
necessary for our finding herein), we would agree with Entergy and Staff that we cannot accept Mr.
Chanin’s statements in the document referred to by Pilgrim Watch on the Gerson Lehrman Group
website, or in his Statement, as anything more than speculation by a person without relevant expertise.

76 Entergy Answer to Fukushima Recriticality Contention at 9.
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criticality.”” Staff, in addition, points out that the information excerpted from
the Gerson Lehrman Group fails to meet minimal requirements for admissible
evidence in this proceeding.”® We find that the statement from Mr. Chanin taken
together with the document referred to by Pilgrim Watch for support, apparently
authored by Mr. Chanin, and found on the Gerson Lehrman Group website, eval-
vated in their totality and given maximum value, fail to address any of the criteria
of section 2.326(a), and therefore fail on their face to satisfy the requirements of
section 2.326(b). Thus, resolution by us is not a matter of ignoring the reality of
what occurred, or considering form over substance,” but simply the result of a
plain and obvious failure by Pilgrim Watch to satisfy the regulatory requirements.

Because Pilgrim Watch failed to meet the requirements of section 2.326 for
reopening this closed record, we rule that the Fukushima Recriticality Contention
is inadmissible.

Although Pilgrim Watch’s failure to satisfy section 2.326 independently re-
quires us to deny this request for hearing, we nonetheless consider the Fukushi-
ma Recriticality Contention under the standards of sections 2.309(f)(1) and
2.309(c)(1).

Pilgrim Watch addresses three of the key criteria of section 2.309(f)(1),
asserting that:

(a) the contention satisfies the requirements of section 2.309(f)(1)(iii) to
be within the scope of the proceeding because it addresses a flaw in the
SAMA analysis, which is a Category 2 issue.®® Pilgrim Watch explains that
this contention seeks compliance with NEPA®! and observes that the purpose
of NEPA “is to ‘help public officials make decisions that are based on
understanding of environmental consequences, and take decisions that protect,
restore and enhance the environment’”’;32

(b) the contention satisfies the section 2.309(f)(1)(iv) requirement to raise
an issue material to the decision the NRC must make because:

The deficiency highlighted in this contention has enormous independent health
and safety significance. Further analysis to evaluate how changes to assumptions
discussed herein are likely to significantly increase offsite costs that [sic] justifies
requiring Entergy to add mitigation to reduce the risk of a severe accident such as

7TNRC Staff Answer to Fukushima Recriticality Contention at 4-5.

781d. at 4. We agree with Staff; it is appropriate to require that evidence put forth to support a
motion satisfy the Commission’s admissibility standards in 10 C.F.R. § 2.337(a), which requires that
it be relevant, material, and reliable, and there is no demonstration thereof in this instance.

7 E.g., Concurrence and Dissent at pp. 365-66.

80 Fukushima Recriticality Contention at 4.

8174 at 5 (citing 10 C.F.R. § 2.309(f)(2)).

821d. at4 (quoting 40 C.F.R. § 1500.1(c) (emphasis by Pilgrim Watch omitted)).
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adding plant modifications, operational changes and training to increa[s]e public
safety during license renewal.®

and

(c) the contention provides the alleged facts or expert support required by
section 2.309(f)(1)(v) through its reference to the Gerson Lehrman document
and the Chanin Statement.3

Entergy argues that the Fukushima Recriticality Contention “fails to meet the
standards for an admissible contention because it raises issues immaterial to this
proceeding, lacks specificity, lacks sufficient support, and fails to demonstrate
a genuine dispute with the Pilgrim license renewal application.”® The NRC
Staff agrees that the Fukushima Recriticality Contention does not satisfy section
2.309(f)(1), arguing: “[T]he contention lacks a factual and legal basis; it is
unsupported by expert opinion; and it does not raise a material issue in dispute.”
The NRC Staff argues that Pilgrim Watch “fails to meet the basis requirement”
under section 2.309(c)(1)(ii) because “it does not explain why the events at
Fukushima are relevant to Pilgrim.”%’

Regarding scope and materiality, Entergy observes that “Pilgrim Watch in fact
appears to be arguing that Entergy must implement SAMAs in order to protect
the public health and safety,” which the NRC’s license renewal rules do not require

8 1d. at 5-6.

84 For support for this assertion, Pilgrim Watch refers to a document from the Gerson Lehrman
Group dated April 28, 2011, id. at 8, which Pilgrim Watch fails to provide, instead providing a web
address. We have previously advised Pilgrim Watch that we do not accord any weight to references
to articles that have not been submitted as exhibits. LBP-11-18, 74 NRC at 52 n.126. Nevertheless,
we have examined the document to which Pilgrim Watch referred and find that it seems to be an
unreviewed website-posted-document from David Chanin in which he makes statements that are
apparently quoted by Pilgrim Watch on pages 8 and 9 of its request for hearing on this proposed new
contention. These statements are conclusory and, even if taken together with the Chanin “statement”
avowing support for the statements in the pleading, fail to either address any of the section 2.326
criteria or to provide any information that would enable us to conclude that (or even address whether)
Pilgrim Watch satisfied the requirements of section 2.326(a)(3) to demonstrate that a materially
different result would have been likely had the evidence proffered in the Fukushima Recriticality
Contention been considered initially. Thus even evaluating the information from the Gerson Lehrman
website along with the Chanin Statement and giving it maximum value, the contention fails to satisfy
the reopening requirements.

85 Entergy Answer to Fukushima Recriticality Contention at 2.

86 NRC Staff Answer to Fukushima Recriticality Contention at 1-2.

871d. at 12.
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applicants to do.3® Entergy argues that for this reason the Fukushima Recriticality
Contention “exceeds the limited scope of the safety review in a license renewal
proceeding” under section 2.309(f)(1)(iii)** and has not been demonstrated to be
“material to the findings that the NRC must make to support license renewal”
under section 2.309(f)(1)(iv).”® The NRC Staff also argues that the Fukushima
Recriticality Contention does not raise a material issue.’’ Staff also notes that
although Pilgrim Watch asserts that if the SAMA analysis addressed “releases
[that] extend into days, weeks and even months, the offsite consequence will
be larger, and this will affect the cost-benefit analysis,” Pilgrim Watch does not
provide support for this bare assertion which, Pilgrim Watch asserts, demonstrates
materiality.*?

Regarding support, we agree with Entergy and the NRC Staff who argue that
the Fukushima Recriticality Contention fails to satisfy the requirements of section
2.309(f)(1)(v) because it is not supported by a concise statement of alleged fact
or expert opinion.”* More particularly, we agree with the NRC Staff’s argument
that Pilgrim Watch’s assertion that recriticality is demonstrated by the relative
quantities of radionuclides released “is not self-evident and is clearly of the class
of statements that must be supported by expert opinion.”* The Staff concludes,
and we agree, that neither the Gerson Lehrman Group document nor the Chanin
Statement provides the requisite support respecting issues of recriticality because
neither sets out credentials showing that its author is an expert on nuclear
chemistry or criticality.” Additionally, we concur with Entergy’s argument that
Pilgrim Watch’s vague claim that it will rely on testimony from Mr. Chanin
and government documents does not provide the requisite concise statement of
facts or expert opinion,’ and those of both Entergy and the NRC Staff that the
document posted to the Gerson Lehrman Group website is insufficient to support
admission of a contention.®’

8 Entergy Answer to Fukushima Recriticality Contention at 27-28 (noting Pilgrim Watch’s assertion
that “[t]he deficiency highlighted in this contention has enormous independent health and safety
significance” and that “further analysis . . . justifies requiring Entergy to add mitigation . . . to increase
public safety” (quoting Fukushima Recriticality Contention at 5-6)).

81d. at 27.

20 1d. at 28.

9INRC Staff Answer to Fukushima Recriticality Contention at 14-15.

221d. at 6.

93 1d. at 15; Entergy Answer to Fukushima Recriticality Contention at 29.

94 NRC Staff Answer to Fukushima Recriticality Contention at 4 (citing Nuclear Management Co.,
LLC (Palisades Nuclear Plant), LBP-06-10, 63 NRC 314, 352 (2006)).

5 Id. at 4-5.

% Entergy Answer to Fukushima Recriticality Contention at 29.

71d. at 29.
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Next we turn to the requirements of section 2.309(f)(1)(vi) that the petitioner
must provide sufficient information to show that a genuine dispute exists with
respect to a material issue of law or fact. The NRC Staff notes that Pilgrim
Watch “ignores the portions of the Pilgrim SAMA analysis that address the station
blackout issues that triggered the events at Fukushima.”*® We agree with Entergy’s
observation that the Commission has defined a “material” issue as meaning one
where “resolution of the dispute would make a difference in the outcome of the
licensing proceeding.”® Entergy argues that Pilgrim Watch’s vague speculation
that other SAMAs might become cost-effective and its assertions that extended
releases and recriticalities are possible, without indication of the size of changes in
consequences that could be expected from these alterations, fails to establish that
the asserted deficiencies would, if accounted for as requested by Pilgrim Watch,
alter the result of the SAMA analysis.'®” We agree, and therefore concur with
Entergy who asserts that, because it fails to show it would change the outcome of
the SAMA cost-benefit balancing at issue in this portion of this proceeding, and
therefore to satisfy the definition of what is material in this context, the contention
fails to satisfy the requirements to show a genuine dispute with the application on
a material issue.'"!

Finally, we note that there is absolutely nothing in front of us, in any pleading
in this proceeding, nor is there anything we have found on Mr. Chanin’s website
(which we understand to be www.chaninconsulting.com) that can reasonably be
interpreted to advise us that Mr. Chanin has any expertise in physics, reactor
physics, the thermohydraulics of core disruption during a core melt accident,
the modeling of core disruption phenomena, or the modeling or analysis of the
physics of a core whose geometry has been disrupted, all of which are obvious
requisite expertises for understanding the potential for a recriticality of a reactor
core whose original geometry has been altered by the phenomena that Mr. Chanin
speculates (and, perhaps TEPCO believes) has occurred. Thus we agree with Staff
and Entergy that, insofar as Mr. Chanin’s statements in the document referred to
by Pilgrim Watch on the Gerson Lehrman Group website, or in his Statement,
address matters of recriticality, we cannot accept them as anything more than
speculation by a person without relevant expertise, and therefore Pilgrim Watch
fails to satisfy the requirement to provide sufficient information to show that a
genuine dispute exists with respect to a material issue of law or fact respecting
recriticality issues.!??

98 NRC Staff Answer to Fukushima Recriticality Contention at 12.

9 Entergy Answer to Fukushima Recriticality Contention at 30 (quoting 54 Fed. Reg. at 33,172).

100 See id. at 30-32.

10174, at 30.

102 We note that there simply is no dispute respecting the inability of the MACCS2 code to model
longer term releases.
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We agree with Entergy and Staff that the Fukushima Recriticality Contention
fails to satisfy the requirements of section 2.309(f)(1), and is therefore inad-
missible. More particularly, it fails to satisfy the requirements of sections
2.309(f)(1)(iii) and 2.309(f)(1)(iv) to demonstrate that the issue raised is within
the scope of this proceeding and material to the decision the NRC must make.
Additionally, the proffered contention fails to satisfy the requirements of section
2.309(f)(1)(v) to provide a concise statement of alleged facts or expert opinions
together with references to specific sources and documents,'% and it fails to satisfy
the requirements of section 2.309(f)(1)(vi) to “show” that a genuine dispute exists
with the licensee on a material issue of law or fact, any one of which failures is
fatal to admissibility of this contention.

Finally, as to the requirements of section 2.309(c)(1) respecting nontimely
filed contentions, Pilgrim Watch asserts that all of the factors weigh in its favor.!*
Entergy answers that “factors one, seven and eight — the three most significant
factors — count heavily against Pilgrim Watch” and that the less important factors
cannot outweigh these three.!%

Regarding the first and most important factor, good cause for failing to file on
time, Pilgrim Watch asserts:

The Fukushima disaster began on March 11, 2011. The information upon which
this contention is based is not yet fully available. However sufficient information
has been released by TEPCO to file this request.!%

Entergy argues that “Pilgrim Watch has failed to demonstrate good cause for its
very late-filed contention” “[f]or the same reasons that the contention is not timely
under section[ ] 2.326(a)(1).”'%” Agreeing with Entergy, the NRC Staff maintains
that Pilgrim Watch “has not shown good cause” because it “has failed to show
that it could not have raised the contention previously.”!

Regarding the seventh factor, Entergy argues that the proposed new contention
would delay the proceeding, which “has entered its sixth year, notwithstanding
the Commission’s goal to complete license renewal proceedings in two and one
half years.”'® Entergy notes that the NRC issued the final environmental and

103 The combination of the Chanin Statement and the document attributed to him on the Gerson
Lehrman Group website fails to provide the support required by section 2.309(f)(1)(v) and (vi).

104 Fukushima Recriticality Contention at 14-19.

105 Entergy Answer to Fukushima Recriticality Contention at 25.

106 Fykushima Recriticality Contention at 14.

107 Entergy Answer to Fukushima Recriticality Contention at 23.

108 NRC Staff Answer to Fukushima Recriticality Contention at 8.

109 Entergy Answer to Fukushima Recriticality Contention at 24.
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safety review documents in 2007.''° Concerning the eighth factor, Entergy argues
Pilgrim Watch cannot reasonably be expected to assist in developing a sound
record because it “fails to set out with any particularity the precise issues it plans
to cover or what its expert testimony will address” and “nowhere identifies any
witness or summarizes any witness testimony for its many assertions regarding
ongoing radioactive releases and purported recriticalities.”!!! On these points,
Pilgrim Watch argues that the Fukushima Recriticality Contention will not delay
the proceeding because Pilgrim Watch has not been “tardy” in responding to
information about Fukushima and that its participation is necessary to develop a
sound record regarding the subject of the proposed new contention.!!?

For the same reasons that we found the Fukushima Recriticality Contention
untimely under section 2.326(a)(1), we agree with Entergy and Staff that Pilgrim
Watch fails to have the good cause required under section 2.309(c)(1)(i). As we
discussed at length above, the possibilities that there could be longer release times
and extended periods of recriticalities are simply not new, and the fact of these
occurrences at the Fukushima reactors, even if true, has not been linked to the
possibilities for similar occurrences at Pilgrim except by the generalized claim
that the reactor designs are similar.

Accordingly, we turn to examination of whether Pilgrim Watch has made
the requisite compelling showing that the remaining section 2.309(c) criteria
weigh in favor of admission of this nontimely contention. For the reasons
expressed by Entergy,'* we find they do not. Thus, we find that, in addition to
being inadmissible for failure to satisfy the requirements of sections 2.326 and
inadmissible for failure to satisfy the requirements of 2.309(f)(1), this contention
is also inadmissible for failure to satisfy the requirements of 2.309(c).

2. Pilgrim Watch’s June 1, 2011 Fukushima DTV Contention
Pilgrim Watch’s Fukushima DTV Contention alleges that:

Based on new and significant information from Fukushima, the Environmental
Report is inadequate post Fukushima Daiichi. Entergy’s SAMA analysis ignores
new and significant issues raised by Fukushima regarding the probability of both
containment failure, and subsequent larger off-site consequences due to failure of
the direct torus vent (DTV) to operate.''

10 74

U 1d. at 24-25.

112 Fykushima Recriticality Contention at 15-19.

113 Entergy Answer to Fukushima Recriticality Contention at 24-25.
114 Fykushima DTV Contention at 1.
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The DTV, Pilgrim Watch explains, “is designed to relieve high pressure generated
during a severe accident, and to avoid containment failure/explosion.”'> Pilgrim
Watch asserts that “[pJost Fukushima Daiichi, it plainly is necessary to redo
Pilgrim’s SAMA analysis to take into account new and significant information”!!¢
“concerning the likely failure of the DTV to prevent containment failure.”!!”
Specifically, Pilgrim Watch asserts that at Fukushima:

(1) Properly trained operators decided not to open the DTV when they should
have because they feared the effects offsite of significant unfiltered releases;

(2) When the operators finally decided to open the DTV, they were unable to do
S0;

(3) The failure of the DTV to vent led to containment failure/explosions that
resulted in significant ongoing offsite consequences.!'®

Pilgrim Watch goes on to assert that the Pilgrim plant requires a DTV filter
because the lack of such a filter at Fukushima “had significant negative unintended
consequences” when use of the vents was delayed while “‘managers agonized
over whether to resort to emergency measures that would allow a substantial
amount of radioactive materials to escape into the air.””'!® Pilgrim Watch also
asserts that Pilgrim’s SAMA analysis should require redesign of the DTV so that
it is not “dependent on electric power and worker’s ability to operate critical
valves because power might be cut in an emergency and workers might be
incapacitated.”'?® Pilgrim Watch concludes that “[t]he offsite consequences of
containment failure would be huge.”'?!

Referring to Appendix E of the LRA, Pilgrim Watch makes its sole explicit
challenge to the License Renewal Application when it observes that the Appli-
cant’s SAMA analyses included events wherein the DTV was not opened because
the operator failed to operate it, but did not include events wherein the operator
declined to operate it.'??

Pilgrim Watch asserts that NEPA requires the NRC to consider this new
information so that important effects will not be overlooked or underestimated

1574, at 7.

1674 at 2.

714 at6.

18 77

119 14. at 8 (quoting id., Exh. 7, Hidden Dangers: Japanese Officials Ignored or Concealed Dangers,
N.Y. Times, May 17, 2011).

120 74 at 12-13 (quoting id., Exh. 10, Matthew Wald, U.S. Was Warned on Vents Before Failure at
Japan’s Plant, N.Y. Times, May 18, 2011).

12114, at 24.

12214, at 23.
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and that the Board must consider the Fukushima events because they impact
the quality of the environment and that we cannot rely upon Entergy’s SAMA
analysis which ignores that data.!>

As support for its submittal and its assertions, Pilgrim Watch refers to articles
in the New York Times, a blog on the Internet, and a variety of articles and papers
dating from the middle 1970s to the early 1980s.!2* Pilgrim Watch also provides
the Affidavit of Arnold Gunderson, who states, in relevant part, and without
addressing at all the reopening criteria of section 2.326:

8. My declaration is intended to support Pilgrim Watch’s Request for Hearing and
is specific to issues regarding the inadequacy of Pilgrim’s SAMA analysis. The
SAMA does not consider new and significant issues raised at Fukushima regarding
the lack of containment integrity of Pilgrim’s Mark I and demonstrated failure of
the direct torus vent designed to save containment during pressure buildup.

9. Thave reviewed the Request for Hearing and support its content.

13.  The explosions at Fukushima show that Pilgrim’s DTV is unlikely to save Pil-
grim’s containment and huge amounts of radiation will be released. The subsequent
offsite costs incurred from such an event justify additional mitigations to reduce the
risk of DTV failure and loss of containment.'?

Mr. Gundersen provides no technical information, provides nothing explicit
regarding operator actions or operation of, and provides no information as to oper-
ability or non-operability of the DTVs either at Pilgrim or at the Fukushima plants.
Nor does he provide any specific information respecting offsite consequences of
severe accidents of any sort nor link anything which occurred at Fukushima to the
Pilgrim Plant.

Both Entergy and Staff assert that admission of this contention should be denied
because, among other failures, Pilgrim Watch has not satisfied the standards for
reopening a closed record.'?¢

Entergy answers that Pilgrim Watch’s request should be denied because:
(a) neither the Request nor the appended Gundersen Affidavit address meets
the standards for reopening a closed record; (b) it fails to meet the standards
governing a nontimely contention; and (c) it fails to meet the standards for an
admissible contention because it raises issues immaterial to this proceeding, lacks

1231, at 3-4.

1241d. at 8-21.

1251d., App. A, Affidavit of Arnold Gundersen at 34.

126 Entergy Answer to Fukushima DTV Contention at 9; NRC Staff Answer to Fukushima DTV
Contention at 2.
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sufficient support, and fails to demonstrate a genuine dispute with the Pilgrim
license renewal application.'?’

As to failure to satisfy the requirements of section 2.326, Entergy argues
generally that:

Pilgrim Watch’s Request and claims are factually incorrect because the Pilgrim
SAMA analysis is based on a site specific estimate of accident probabilities that
fully takes into account pressure build-up within the containment, operator error
in failing to vent the containment, failure or inoperability of the DTV itself, and
catastrophic failure of the containment. Each of these topics is fully addressed in
the Pilgrim SAMA analysis, and nowhere in its contention does Pilgrim Watch
challenge the adequacy of the SAMA analysis of these issues. As such, Pilgrim
Watch fails to meet the standards governing reopening a closed hearing record,
considering a late-filed contention, and admitting a contention.!?®

Entergy then asserts that the contention fails to satisfy the requirements of section
2.326 for reopening a closed record, including noting that not only did Pilgrim
Watch elect not to address those criteria, but the Gundersen Affidavit fails entirely
to address (as is required by section 2.326(b)) the required elements thereof.'*
Addressing the requirements of section 2.326(a)(1), Entergy asserts that this
contention is untimely because it regards the buildup of containment pressure,
hydrogen explosion, operator error in failure or delay in attempting to vent the
containment, DTV failure or inoperability, potential containment failure or breach,
and resulting large offsite consequences, all of which are addressed in the original
LRA SAMA analysis and therefore could (and should) have been challenged at
that time (rendering such challenges untimely now).'3° Entergy also points out
that Pilgrim Watch challenged the absence of a filtered vented containment at
the outset of this proceeding and those claims were rejected.'® Pilgrim Watch
asserts it is new and significant information that “an unfiltered vent . . . makes
operators hesitant to use the vent until perhaps too late, upping the probability of
containment failure/explosion.”'2 Pilgrim Watch asserts that “the likelihood that
the DTV simply won’t work when release is required to save the containment”
is “new and significant information” because prior to Fukushima, concerns with
DTV operational safety focused on preventing operator error from activating the
DTV and “mistakenly releas[ing] unfiltered radiation into the environment.”!3?

127 Entergy Answer to Fukushima DTV Contention at 1-2.
12814 at 9.

129 14. at 9-10.

13074, at 13-17.

Blyd. at 16.

132 ykushima DTV Contention at 21.

13314 at 6.
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The Staff agrees with Entergy that the Fukushima DTV Contention is untimely,
arguing that Pilgrim Watch’s own pleadings demonstrate that DTV issues have
been discussed for decades. Staff asserts that any indication that the Fukushima
accident demonstrates that DTVs are problematic does not present the sort
of new information sufficient to overcome the timeliness requirements of our
regulations.'3*

Turning to the proviso in section 2.326(a)(1) that an untimely contention
could be sufficient if it raises an exceptionally grave issue, Entergy asserts
that neither Pilgrim Watch nor Mr. Gundersen has demonstrated (indeed, Mr.
Gundersen did not even address the matter and Pilgrim Watch offers no support
for such a proposition) that there is an “exceptionally grave” issue raised by this
contention.'® Further, Entergy asserts that Pilgrim Watch’s argument that redoing
the SAMA analysis might result in additional SAMAs becoming cost-effective
(which we construe, for this particular portion of our analysis, to also address the
question of whether there is an exceptionally grave issue) is nothing more than
bare speculation.!36

As to the requirements of section 2.326(a)(2) that the motion address a
significant safety or environmental issue, Entergy refers us to CLI-06-3 wherein
the Commission held, in the context of reopening a closed record, that “new
and significant information must ‘paint a “seriously different picture of the
environmental landscape,””” asserting that should be the standard for when
an issue is “significant” within the meaning of this regulation. Pointing to
Commission precedent, Entergy avers that the bare speculative assertions of
Pilgrim Watch that a reperformance of the SAMA analysis considering the
phenomena raised by Pilgrim Watch might result in a requirement for additional
SAMA implementation fails to satisfy this standard.'?’

134 NRC Staff Answer to Fukushima DTV Contention at 8-10.
135 Entergy Answer to Fukushima DTV Contention at 16-18.
136 14, at 18-19. Entergy states that:
. . . Pilgrim Watch makes no attempt to quantify, nor makes any showing, that further
accounting for DTV inoperability or the costs associated with the would-be containment
failure could make any difference in the Pilgrim SAMA analysis. Similarly insufficient is
Pilgrim Watch’s unsupported claim of an “increased probability of a severe accident and
larger offsite consequences, both justifying additional mitigation.” Pilgrim Watch never comes
forward with anything other than unsupported, bare assertions and mere speculation that
significant increases in offsite consequences are possible and that the SAMA results might
be different. Such bare assertions are insufficient to show an exceptionally grave issue for
reopening the record.
Id. at 19 (quoting Fukushima DTV Contention at 5 and Oyster Creek, CLI-09-7, 69 NRC at 287
(citing CLI-08-28, 68 NRC at 674)).
714, at 17-18.
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Staff agrees with Entergy that the Fukushima DTV Contention does not rise
to the level of a serious safety or environmental issue which would satisfy
the requirements of 10 C.F.R. § 2.326(a)(2), explaining that the issue regards a
SAMA analysis which Staff’s experts characterize in their affidavits as being
aimed at “further reduc[ing] the risk from a plant that ha[s] no identified safety
vulnerabilities.”'3® Rather, it is, Staff argues, an issue that has already been
thoroughly examined and is presently being examined by the NRC Task Force on
Fukushima.'**

Staff argues that, contrary to Pilgrim Watch’s assertion, section 2.326(a)’s
third criterion does not apply because the contention does not challenge any prior
result of this proceeding; this contention challenges the Staff’s conclusions on
which SAMASs would be cost-beneficial (which is a “prior result”), and therefore
the materially different result criterion applies.'*° Staff reasons that “to reopen the
record under 10 C.F.R. § 2.326(a), Pilgrim Watch must demonstrate that the issues
raised by the New Contention would likely change the cost-benefit conclusions
in the Pilgrim SAMA analysis by at least a factor of 2,” but observes that Pilgrim
Watch failed to produce any evidence that there would be any change in the
cost-benefit weighing.'#! Staff reasons that Pilgrim Watch’s allegations are the
sort of bare assertions that the Commission has found insufficient to satisfy the
reopening standards.'#

With regard to Pilgrim Watch’s bare assertion that it has satisfied the re-
quirements of section 2.326(a)(3) to demonstrate that a materially different result
would be likely had this new and significant information been available to con-
sider initially because “offsite consequences . . . would far outweigh the cost
of mitigations to reduce risk of containment failure,”'*3 Entergy argues that the
Affidavit of Mr. Gundersen fails to provide any support (let alone the specific
level of support required by 2.326(b)) for that proposition.'* In addition, Entergy
points out, the articles to which Pilgrim Watch refers for support provide no evi-
dentiary weight.'* Entergy goes on to challenge the expertise of Mr. Gundersen
in SAMA, containment failure and DTV matters, concluding that he is not an

138 NRC Staff Answer to Fukushima DTV Contention at 11 (quoting Affidavit of Dr. Nathan E.
Bixler and Dr. S. Tina Ghosh in Support of the NRC Staff’s Answer in Opposition to Pilgrim Watch’s
Request for Hearing on Post Fukushima SAMA Contention at 4-5 (June 6, 2011)).

1391d. at 11-13.

14014, at 3.

1417d. at 6-8.

421d. at 8.

143 Fukushima DTV Contention at 29 (citation omitted).

144 Entergy Answer to Fukushima DTV Contention at 20.

145 14
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appropriate sponsor for the matters Pilgrim Watch raises in this contention.'
Moreover, like Entergy, Staff asserts and explains its logic why the contention
fails to satisfy the requirements of 10 C.F.R. §2.326(b) to be supported by an
expert affidavit, asserting that Mr. Gundersen has not demonstrated expertise in
the areas raised by this contention. Further, Staff asserts that Mr. Gundersen’s
affidavit fails to provide technical or factual support to enable this pleading to
satisfy the requirements of section 2.326(a).'#’

As to the requirements of section 2.326(a) and (b), we find that Pilgrim
Watch’s contention is not timely because all of the information it asserts to be
newly derived from the accidents at Fukushima, except possibly their assertion
that operators at Fukushima intentionally failed to operate the DTVs, regard
issues respecting plant configuration, equipment, components and operations and
operator performance that were analyzed in the original LRA and regard issues
that have been widely recognized for many years. To the extent that Pilgrim
Watch raises the possibility that the Fukushima operators intentionally decided
to not open the DTVs at the proper time or the DTVs themselves did not work
at Fukushima, Pilgrim Watch offers nothing to link either the asserted failure of
the Fukushima DTVs to operate or the operator actions at the Fukushima plants
to what might reasonably be expected of the DTVs at Pilgrim or of operators of
the Pilgrim Plant as they comply with the plant procedures and their training,
nor does it offer anything to support its implication that adding this possibility
would alter the probability associated with DTV failure and thereby materially
alter the SAMA cost-benefit analysis. This latter concern is pure speculation.
Thus we do not find any “new” information in Pilgrim Watch’s observations or
challenges to Pilgrim in this contention. We disagree with our colleague who,
despite undertaking an extensive discussion and some limited analysis of the
statements of experts on the topic of DTV operation and operability, finds that the
performance of the operators and plants at Fukushima demonstrate that there is
new and significant (with respect to the Pilgrim license renewal application, and
therefore specifically to the Pilgrim Plant) information.!*® Although our colleague
observes that “Pilgrim Watch maintains that Entergy’s ‘theoretical assumption’
that the DTV would work was the ‘underpinning of its assumed probabilities
in accident consequences,”” and that Pilgrim Watch asserts that the “‘new and
significant issue is the likelihood that the DTV simply won’t work when release
is required to save the containment,””'* the Dissent errs in its analysis; Pilgrim
Watch fails to offer any new information to support that speculation and none is
provided by its experts or any of the references it cites. Thus we find no foundation

146 14, at 20-22.

9714, at 13-15.

148 Concurrence and Dissent at pp. 349-63.

14914, at p. 351 (quoting Fukushima DTV Contention at 5-6).
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for our colleague’s finding that Pilgrim Watch “has shown that there are genuine
disputes on material facts regarding increased probability of containment failure
and large release, the role of the DTV in this, and the cost-effectiveness of
upgrading the DTV.”!3 There is simply no substance to our colleague’s postulate
that looking at the reality of what occurred leads to admissibility, because there
is no supporting information, nor is there any definitive data, respecting the
occurrences at the Fukushima plants, let alone any information provided that
relates these possibilities to the Pilgrim Plant or its operations or operability.
Contrary to our colleague’s notion that our approach to this Order elevates form
over substance,’”! we have looked only to facts, information, and data presented
in this proceeding and adhered to solid principles of statutory construction. Thus,
we find this contention fails to satisfy the requirements of section 2.326(a)(1)
regarding timeliness. In addition, we find, for the reasons set out by Staff and
Entergy, that Pilgrim Watch has failed to raise an exceptionally grave issue, and
therefore we decline to exercise the discretion granted to us in this portion of
our regulations to consider this issue. We similarly find that the motion fails
to address a significant safety or environmental issue as required by section
2.326(a)(2)">? and that it fails to demonstrate that a materially different result
would be or would have been likely had the evidence proffered by Pilgrim Watch
been considered as is required by section 2.326(a)(3). With regard to both of
these findings, we disagree with the view of our colleague that the affidavit of
Mr. Gundersen provided by Pilgrim Watch “provid[es] support that is sufficient
to warrant further inquiry, and sufficient to show the likelihood of a materially
different result, by demonstrating a genuine dispute on material issues of fact,”!5
finding it to fail utterly to provide any technical support for this contention
and to fail completely to address not only the foundation necessary to establish
either a genuine dispute with the application on any material issue of fact or the
likelihood of a different result, but also failing to address any of the relevant
provisions of section 2.326(a). Further, none of the other sources of information
to which Pilgrim Watch refers provides any support whatsoever for these matters.
Thus the affidavit of Mr. Gundersen, even when we consider it together with all
substance of other information to which Pilgrim Watch refers, fails to satisfy the

150 14, at p. 363.

15114 at pp. 365-66.

152 As we noted above respecting the Fukushima Recriticality Contention, we agree with Entergy
that the standard set out in CLI-06-3 is the relevant measure for determining whether an issue is
significant under the requirements of section 2.326(a)(2), and that the Fukushima DTV Contention
not only fails to satisfy this criterion, but also fails because it offers only unsupported qualitative
speculation, entirely without quantification or challenge to the existing LRA, as to the impact of the
issues raised.

153 Concurrence and Dissent at p. 365.
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requirements of section 2.326(b), thus depriving us of any ability to weigh the
otherwise bare claims of Pilgrim Watch. There is no basis whatsoever for us to
find that the requirements of section 2.326(a) are addressed, let alone satisfied,
by any of these documents.

For the foregoing reasons, we find that Pilgrim Watch’s Fukushima DTV
Contention is inadmissible for failure to satisfy the requirements of section 2.326.

As with our ruling on Pilgrim Watch’s Fukushima Recriticality Contention,
although the Fukushima DTV Contention is inadmissible for the foregoing rea-
sons, we now turn to consideration of the requirements of sections 2.309(c) and
2.309(f)(1).

As to the requirements of section 2.309(c), we are persuaded that the in-
formation that Pilgrim Watch asserts to be newly derived from the Fukushima
accidents (respecting the buildup of containment pressure, hydrogen explosion,
DTV failure or inoperability, failure or delay in attempting to vent the containment
because of operator error, potential containment failure, and the resulting offsite
consequences), does not involve issues for the Pilgrim Plant that are new (i.e.,
despite the data presently available from events at Fukushima, it is not based
upon, or related to, information as to aspects of the Pilgrim plant, personnel
actions and analysis that was not previously available). Rather, with the single
exception mentioned above, those matters were all part of the plant analysis from
the outset of this proceeding, and the shortcomings that Pilgrim Watch now seeks
to raise were considered and examined many years ago. As to the particular
assertions that the Fukushima operators intentionally did not open the DTVs
when it was appropriate to do so, and that the Fukushima DTVs failed to operate
when called upon, and therefore the Pilgrim SAMA analysis should be redone to
include the possibility that the Pilgrim operators or Pilgrim DTVs might similarly
fail, Pilgrim Watch offered no support for their speculation respecting how the
Pilgrim operators would react, failed to examine or challenge anything respecting
the Pilgrim plant’s DTV function or anything in either Pilgrim operator training
or Pilgrim operating manuals and failed to support their view that the Pilgrim
operators would behave as they assert the Fukushima operators behaved or the
Pilgrim DTVs would fail as they assert the Fukushima DTVs did, and therefore
failed to base its challenge on any new information regarding the Pilgrim plant
or the license renewal application. The mere fact, if true, that the Fukushima
operators intentionally failed to open DTVs when appropriate is not related in any
fashion by Pilgrim Watch to operator actions at the Pilgrim plant, and the same
is true respecting the failure of DTVs, and therefore these asserted failures at the
Fukushima plants cannot be deemed to represent “new” information respecting
this license renewal application. Therefore, we find that Pilgrim Watch does
not have good cause for its failure to file a timely contention. As to the other
factors, we agree with Entergy, for the reasons it stated, that admission of this
contention at this late stage in this proceeding will substantially broaden and delay

317



the proceeding as specified in 10 C.F.R. § 2.309(c)(1)(vii). Therefore we find that
Pilgrim Watch has not overcome the deficiency of failure to have good cause by
making a compelling showing regarding the remainder of the factors of section
2.309(c). And, we agree with the Staff who argue that Pilgrim Watch’s claims
about DTV pipe corrosion are not timely raised because the topic of buried and
inaccessible piping has already been litigated in this proceeding.'>* Thus we find
that the Fukushima DTV Contention is also inadmissible for failure to satisfy the
requirements of section 2.309(c) for nontimely contentions.

Turning, finally, to whether the Fukushima DTV Contention satisfies the
requirements of section 2.309(f)(1), we focus upon a few critical elements of that
regulation. Pilgrim Watch claims that this contention is material because it high-
lights a deficiency of “enormous independent health and safety significance.”!>

Entergy concludes with an analysis that it asserts shows that Pilgrim Watch
has not demonstrated that the factors of 10 C.F.R. § 2.309(c) support admission
of this contention'>® and that the strict criteria of 10 C.F.R. § 2.309(f)(1) regarding
admissibility of a contention are not satisfied.'”” Importantly, along this vein, we
agree with Entergy’s assertion, for the reasons it sets out, that Pilgrim Watch
has not shown that its claims are material in the context of this contention,
which would require that the matters raised would alter the SAMA cost-benefit
outcome.'® Similarly, the Staff asserts that Pilgrim Watch has not demonstrated
that the contention is material or supported by an adequate factual basis. Thus,
the Staff asserts, it also fails to meet the admissibility requirements applicable to
all contentions.'>

Further, the Staff asserts that Pilgrim Watch’s speculation that the DTV
vent piping is corroded because it is buried cannot support admissibility of this

134 NRC Staff Answer to Fukushima DTV Contention at 21-22.

155 Fukushima DTV Contention at 5.

156 Entergy Answer to Fukushima DTV Contention at 26-31.

157 1d. at 31-36.

158 1d. at 36-37. Entergy asserts:
Pilgrim Watch asserts no facts and provides no explanation showing that, were its concerns
accounted for, the risk averted would even approach that mark . . . Pilgrim Watch fails to
dispute or otherwise challenge, in light of Fukushima, the adequacy of the severe accident
releases evaluated in the Pilgrim SAMA analysis. The severe accident releases used for the
Pilgrim SAMA analysis represent a range of releases from small to very large based on the
different possible severe accident scenarios for the Pilgrim plant, and include releases that
are many times greater than the releases that occurred at the Fukushima reactors. The severe
accident releases assumed for the Pilgrim SAMA analysis more than bound the reported
releases from Fukushima.

Id. at 37 (citing to Entergy Decl. {47, 63-69).
I39NRC Staff Answer to Fukushima DTV Contention at 2.
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contention.'® In any event, we agree with the Staff that Pilgrim Watch has drawn
no connection between the possibility of corrosion of that piping and the asserted
flaws in the SAMA analysis made in this contention.

As regards the requirements of 2.309(f)(1)(v), Entergy asserts that:

The late-filed contention is also inadmissible because it is not supported by a
concise statement of alleged fact or expert opinion, in contravention of 10 C.F.R.
§82.309(f)(1)(v). Pilgrim Watch does not present any expert opinion supporting
its new contention. Pilgrim Watch claims that it will rely on testimony from Mr.
Gundersen (whose Affidavit accompanying the Request says nothing other than that
he supports the Pilgrim Watch Request statements), government documents, and
discovery documents from Contention 1. . . . These vague references do not provide
the requisite, concise statement of facts or expert opinion. A mere reference to
documents, without any explanation of their implications or significance, does not
provide an adequate basis for a contention.'¢!

In this regard, Entergy repeats its assertion that Pilgrim Watch’s intent to rely
upon documents it identified from websites also fails to satisfy these requirements.

Staff echoes the assertions of Entergy, averring that, and supporting its ar-
guments by going through Pilgrim Watch’s claims point by point. We agree
with Staff’s analysis and its conclusion, for the reasons set out by the Staff and
Entergy, that Pilgrim Watch’s contention lacks adequate basis, instead relying
upon speculation and non-expert information, and that Pilgrim Watch failed to
connect their underlying information to the Pilgrim SAMA analysis.!¢?

As to the requirements of section 2.309(f)(1)(vi) to show a genuine dispute
with the applicant over a material issue of law or fact, we agree with Entergy and
Staff, for the reasons they set out, who both assert that Pilgrim Watch has failed to
show that consideration of the matters concerning it would affect the outcome of
the NRC SAMA analysis and therefore do not create a material dispute.'s3 Pilgrim
Watch has simply offered nothing to support its bare speculation. Although
we decline to consider competing expert views (as that is only appropriate for
a hearing on the merits not for contention admissibility, or for weighing in
consideration of satisfaction of reopening requirements vis-a-vis the standards
for a grant of summary disposition), and such consideration has not played any
part in reaching our decision, Entergy asserts that the attached declarations of
its experts demonstrate that there is no genuine issue of material fact raised

16014, at 10.

161 Entergy Answer to Fukushima DTV Contention at 35.

162NRC Staff Answer to Fukushima DTV Contention at 18-22.

163 Entergy Answer to Fukushima DTV Contention at 35-36; NRC Staff Answer to Fukushima DTV
Contention at 17-18.
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by this contention,'** and that this demonstration is dispositive under relevant
Commission case law.!%

We agree with Staff and Entergy that Pilgrim Watch has failed to satisfy
the requirements of these two provisions with respect to the Fukushima DTV
Contention, and therefore, even if it had not been inadmissible for failure to satisfy
the requirements of section 2.326,'% or for failure to satisfy the requirements of
section 2.309(c), it is inadmissible for failure to satisfy the requirements of section
2.309(f)(1).

Finally we note that Pilgrim Watch’s assertions that the DTVs should be
modified and that a filter should be added are matters challenging the design of
the Pilgrim plant and are outside the scope of this proceeding.

3. Ruling on Both Pilgrim Watch Contentions

With respect to both of its post-Fukushima contentions, Pilgrim Watch con-
tends that its new contentions: (1) need not satisfy the standards for reopening the
record in 10 C.F.R. § 2.326; (2) satisfy the contention admissibility standards in
10 C.F.R. § 2.309(f)(1); and (3) satisfy the standards for untimely new contentions
in 10 C.F.R. §2.309(c).'®” Although Pilgrim Watch did indeed deliver affidavits
in connection with the two new contentions, neither addresses, as is required
by the Commission’s regulations, the reopening standards of section 2.326. The

164 Specifically, Entergy’s experts testify that DTV venting was successful at two of the three
Fukushima plants where Pilgrim Watch asserts DTV venting failed, and that containment does not
appear to have failed at all three plants. Id. at 23-24. Entergy points out that its experts testify
that the Pilgrim SAMA analysis includes scenarios wherein a great deal more radioactive products
are released than were released in the Fukushima Daiichi accidents, thus making plain the error in
Pilgrim Watch’s (and Mr. Gundersen’s) bare respective assertions that the “offsite consequences of
containment failure would be huge” and “huge amounts of radiation will be released,” and that such
huge consequences were not properly factored into Entergy’s SAMA analysis. /d. at 25-26.

165 See infra note 169 and accompanying text.

166 We fail to see any logical factual or legal basis for our colleague’s finding “that Pilgrim Watch
has shown the likelihood of a materially different result in this proceeding, as required by 10 C.F.R.
§2.32[6](a)(3) and (b), by demonstrating genuine disputes on material issues of fact, concerning the
increased probabilities of containment failure and large releases as a result of information arising out
of the Fukushima accident, as well as the potential cost-effectiveness of upgrading the DTV as Pilgrim
Watch asserts.” The argument that there exists, “through the quite detailed support provided for the
contention, which Mr. Gundersen supports and effectively adopts as his own,” is without foundation,
and therefore we disagree with our colleague’s conclusion that “Pilgrim Watch has shown that it
could defeat a summary disposition motion on the ‘complex, fact-intensive issues’ that are involved
in Pilgrim Watch’s June Fukushima DTV Contention.” Concurrence and Dissent at p. 366.

167 Compare Pilgrim Watch Request for Hearing on a New Contention: Inadequacy of Entergy’s
Aging Management of Non-Environmentally Qualified (EQ) Inaccessible Cables (Splices) at Pilgrim
Station at 53, 58 (Jan. 20, 2011) with Reply for Fukushima Recriticality Contention at 2, 8, 14 and
Fukushima DTV Contention at 4, 24, 30.
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Commission has emphasized, in this docket, the need for affidavits to support any
motion to reopen and has held that intervenors’ speculation that further review
of certain issues “might” change some conclusions in the final safety evaluation
report does not justify restarting the hearing process.!¢®

For the reasons we discussed at length in our Pre-Fukushima Order regarding
three other new contentions filed by Pilgrim Watch and repeated at some length
here, neither of these two new contentions may be admitted without satisfac-
tion of all of the requirements for reopening a record, and Pilgrim Watch has
intentionally failed to do so. And here, even though there are affidavits (or the
like) provided, the actual substance of the supplied information fails abjectly to
address the requirements of section 2.326. As we stated in our Pre-Fukushima
Order, the absence of a competent affidavit, as required by 10 C.F.R. § 2.326(b)
deprives us of the ability (even the opportunity) substantively to consider whether
a materially different result would be obtained (as is required by the regula-
tory reopening standards).'® Because Pilgrim Watch has failed to satisfy the
requirements of section 2.326 with respect to either its Fukushima Recriticality
Contention or its Fukushima DTV Contention, we deny Pilgrim Watch’s request
for a hearing on both. And, as we noted above, even had we found that Pilgrim
Watch had satisfied the requirements of section 2.326 with respect to either of
these contentions, neither satisfies the requirements of section 2.309(c) regarding
nontimely contentions and neither presents an admissible contention when judged
by the criteria of section 2.309(f)(1).

Finally, as to our colleague’s sua sponte recommendations to the Commission,
we note the following. The issues presented by the Fukushima accident present
broad issues that the NRC is addressing on an industry-wide (i.e., generic) basis.
As to the risk to public health and safety presented by continuing operation of
United States Nuclear Power Plants, the NRC’s Near Term Task Force on the
Accident at Fukushima has already reported:

The current regulatory approach, and more importantly, the resultant plant capabili-
ties allow the Task Force to conclude that a sequence of events like the Fukushima
accident is unlikely to occur in the United States and some appropriate mitigation
measures have been implemented, reducing the likelihood of core damage and radi-

168 ArmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461,
486 (2008). The Commission also held that “Bare assertions and speculation . . . do not supply the
requisite support.” AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-09-7,
69 NRC 235, 287 (2009) (citing Oyster Creek, CLI-08-28, 68 NRC at 674). This case involved four
NRC proceedings, including the Pilgrim proceeding.

169 This standard is measured using the Commission’s test of whether it has been shown that a motion
for summary disposition could be defeated. See Entergy Nuclear Vermont Yankee, LLC (Vermont
Yankee Nuclear Power Station), CLI-11-2, 73 NRC 333, 346 (2011).
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ological releases. Therefore, continued operation and continued licensing activities
do not pose an imminent risk to public health and safety.

However, the Task Force also concludes that a more balanced application of
the Commission’s defense-in-depth philosophy using risk insights would provide
an enhanced regulatory framework that is logical, systematic, coherent, and better
understood.!”

And, directly addressing the foundation for these contentions, the Task Force
concluded:

[T]he current regulatory approach and regulatory requirements continue to serve
as a basis for the reasonable assurance of adequate protection of public health and
safety until the actions set forth below have been implemented.!!

And the Task Force envisions a future expanded comprehensive regulatory
framework based upon the existing design basis framework, “complemented
with new requirements to establish a more balanced and effective application of
defense-in-depth,” including the possible expansion of the use of SAMGs (Severe
Accident Mitigation Guidelines).!”> But all these respect current licensing basis
issues and portend future activities based upon development of a comprehensive
understanding of the events at Fukushima — a matter which, if history is any
teacher, will take at least several years. In the interim, unless the Commission
finds that there is some unique link between the Fukushima accidents and the
expected performance of the Pilgrim plant during its period of extended operation
(which, it seems to us, would fall within the broad view of the Task Force that
“continued operation and continued licensing activities do not pose an imminent
risk to public health and safety’), we believe it would be counterproductive for the
Commission to single out the Pilgrim plant for particular examination specifically
because its license renewal application is presently being litigated or considered
by the Commission. The Pilgrim plant is simply one of over twenty BWR
Mark-I plants operating in the United States, and, to the extent there are issues
raised by the events at Fukushima that have implications for Pilgrim because it
is a Mark-I plant, every one of those other plants seems to us to be similarly
situated, making such consideration appropriate for generic resolution, not for the
“one-off” resolution presented by this proceeding.

170 Near-Term Task Force Report at vii-viii.
" 1d. at 73.
17214, at 21, 49.
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III. CONCLUSION AND ORDER

For the foregoing reasons, we find that Pilgrim Watch’s new contentions filed
May 12,2011, and June 1, 2011, fail to satisfy the criteria for reopening under 10
C.F.R. § 2.326, the standards for untimely contentions under 10 C.F.R. § 2.309(c),
and the contention admissibility criteria of 10 C.F.R. § 2.309(f)(1), each of which
failures is in and of itself fatal to admissibility, and their admission is therefore
DENIED.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD!”

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
December 13, 2011

173 Judge Young’s separate opinion concurring in part and dissenting in part is attached hereto.
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Administrative Judge Ann Marshall Young, Concurring in Part and
Dissenting in Part

Introduction

Again, I agree with some, but not all, of my colleagues’ conclusions, and
provide my own reasoning herein. Specifically, as in my concurrence and dissent
to the majority decision in LBP-11-20, I find that the reopening standards of 10
C.F.R. §2.326 are applicable to the new contentions filed by Intervenor Pilgrim
Watch in May and June of 2011. I further find that both of Pilgrim Watch’s
new contentions, relating to the Pilgrim severe accident mitigation alternatives
(SAMA) analysis and how certain new information arising out of the accident at
the Fukushima Daiichi nuclear power plant in Japan may inform this analysis,
meet the first two of these standards, under section 2.326(a)(1) and (a)(2), that
they be timely filed and raise significant issues. I also find that both contentions
meet the requirements of 10 C.F.R. § 2.309(c), (f)(1), and (f)(2).

I find that the May “Fukushima Recriticality” Contention does not meet the
exacting requirement of demonstrating that a materially different result would be
likely, using the standard of showing an ability to defeat a summary disposition
motion.! But I find that the June “Fukushima DTV” Contention does meet this
standard. I also in any case, however, sua sponte would recommend to the
Commission that it assure that the Staff take a “hard look™ at the matters at issue
in both contentions, along with any other issues arising out of the Fukushima
Dai-ichi accident that relate particularly to General Electric Mark I boiling water
reactors. I would further suggest, in the interest of better assuring both public
safety and public trust in the process, that this be done prior to deciding whether
to grant the pending Application for license renewal, rather than wait to have such
matters addressed (generically or otherwise) as operating issues under the plant’s
current licensing basis.

Before addressing the specifics of the two pending contentions, I begin my
analysis with short overviews of some basic concepts that are applicable to the
current inquiry.

The Fukushima Daiichi Accident as “New” Information;
Timeliness of New Conten