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UNITED STATES A R ’ o bl
NUCLEAR REGULATORY COMMISSION . - ' ’J‘/k :
WASHINGTON D. c.zosss g ) S ...’/,

January 30, 1981

MZMORANDUM FOR. '1CHa1rman ahearne ‘/7ﬁ/)Z}‘JJf' ////i}
. : Commissioner ulllnsky _ /bbU .( _P%f
 Commissioner Eenérie ~ .0 ¢ ‘ : '\/ ,
- Commissioner BracZord o ,Uxuﬁ}./ . ’Y pS
T _ L
FROM: = .Martin G. Kalsch, Deputy Gen rzl Counsel yg5 U£:»&:
o | sofT :C"_
SUBJECT: S SLCY 81 19 - E ZRCGENCY RESPOR SE FACILIT;LS1¢P NG
: We nave a difficulty wlth;theZSubjec; peper which we would like to 4. -
call to the Commission's attention., In law school law stuéents Az~

learn &rom studying the Administrative Procedure Act that &ll of 0“ “g+
an agency's blndlng rules are published in. the :ede*al_Reg‘s:e*‘ I,
and cocified in the Code of Federal. Regulatlons (CFRr) .. ter. an ‘Wﬂ“,'
individual has dealt with an agency for a few years he o* she. 5
learns that sources other than the Federal Register and CFR mzstht.f"J v
be consulted. This was already a fairly complicatedé matter w1th_wM9Lf'
- - recard to NRC reguirements prior to TNI,'what with the extensive J’ﬂ
N gloss placed on NRC's regulatwons by various adjuclcato*v» R4 '

. Cecisions, *eculato*y guides, branch technical positions, standard

, rev*ew-plans, and pol*cy statements. 1/ ‘After TMI came a new
'-j> - breed of guasi-reguirements in the. form of the T™I  "Action Plan”

1/ The legzl effect of these various documents becomes ev‘dent
as one practices before KRC for an extended period of time
(say 12 years) Rules are blnc_ng unless an -exemption is
granted under rhles like 10 CFR 30.12 or the rule is ‘cess-
frlly challenced under 10 CFR 2.738. Adjucdicatory ce ions
are blnc1ﬂg 2s a practical matter because the Comnission rarely
departs from siare decisis but zs a matter of 1egal theory -
they are only binding on t-ibunzls that are suboréinatz to the
tribunal that issued the decisica. Roculato*y guides zre not
legally binding but are merely entitled to orima fdcie weight.
However, regulatory cuides zre usuzlly binéing as & pract ical
. ‘-matter because denartnre from & *egul;tor_ ide can result
considerable delay in review of license ap ztions. ZEranch
o : tecnhnical positions are like regulatory gu ‘except that
Co '~ upper menagement approval is not obvious. ancard review
plans are the same as regulztory guides except thet, inesmuch
as theyv address stafsf rahher than zpplicants ané licensees,
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and related lists of near term operat

ing license ané (to be issued

'in the near Zfuture) near term const:uction.permit requ reme“ts. 2/

Now comes the s“bject D;per with the. Stcf"s proposal that 2 :
'NUREG be published on the ‘subject of emergency response facilities.
While the January 26, 1981 correction notice clez-ly improves
- -nlngs, the NUREG Stlll hzs the +one of a2 -formal Gocument which
imposes binding legal recuir ements. Inceed, it is indicated at
- the outset in the "Abstract” that the report describes facilities
.and systems "to be used by nuclear power plant licensees" aand that
licensees "shoulé follow" the report. We are fearful that Commission
approval of this latest Staff p*ooos;l will be tzken as Commission:
approval to launch a new series of. NUREG guasi-reguirements that
- will need to be added to the current b“*geonlng 1ist of NKRC rules,
, L aujuc*catory ceCLSlons, regulatory gLﬂces, branch technical
. ‘ p051blods, standard review plans, and policy staztements.- Use of
UREGs to "issue cuas;—*euul-emen;s will be especially’ confusing
bECaLSQ even the most careful reader will be ha=@ pressed to dis-
tinguish such 2 NUREG from obhe*‘NUR:C cocuments bhcb are ne*ely
ln‘ormatlonal

Ve can't say'tha this latest NUREG is +he proverbizl straw that
brezks the camel's back, 3/ but there will be some point in the
future when +the exmqnalng cctegorles of NRC reguirements ané

cguasi-reguirements reach the point when even the most experienced

'(Contlnued from preced ing Dage)

- -

their effect on applicants and licensees is indirect. Pol*cy
statements are, like regulatory cuides, standard review plans,
and branch technical positions, not legally binding. nowever,
they carry somewhat more practical welcht than these ot ther
documents because thev usually en<zil Commissicn review and
approval. Of course one has to be careful the pa-ticular
regula;o*v guide, branch technical position, stancdarzd review

plaﬁ,or policy statement at issue ‘has not been incorpcrzzted

i.¢4at

into a rule or adjudiica

ztory decision, in which case it has

the same binding effect as

the rule or decision. ' This is some-

what conollcabed becazuse KRC oiten refers to other documents
in rules without ac;uallv inteniing to incorporate them by
reference. : -
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The camel's back has been broken in thke past bv other agencies.
In United States v. Smith, 283 T.S. 633 (1934) +the CGovernment
toox an appeal in a criminal case 211 the way to the T.S.

upreme Court before QlSCOVE*l?C that the regnlatloﬁ cn whlch
thc prosecution was b=sec ¢id no 1n fact - eYlSu.




KRC n*acb1c1one*s (sc1entlshs, englnee--,fand lawyers) will be.

to;a’ly confused as to what is,- fzct, legally recuired. ' We
beliieve that this process should be storped before that point is
reached. We’sugges; that the NUREG be -eviewed and that those.
feztures of the NUREG that _nplemeht cirrent regulations be

;--Lec in regulatory cuide form, and thzt those feaztures that do
not implement any Commission *egnl“'cn be considered for rulemaking

- If acoption of this sucgcestion is not feasible here,- +hen the

Comn*ss*oq could at leas; indicate tha+ in the- future NURECGS snoul
not be used to issue new recuirements or cu=s;—rech;:enenhs.
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